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IN THE 


United States Court oi Appeals 

For the District of Columbia Circuit. 


No. 10,309. 


The Eastern Machinery Company, Petitioner, 

v. 

Under Secretary of War, Respondent. 


Petition to Review Order of the Tax Court of the 

United States. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

This proceeding was originated by a petition filed by 
petitioner with The Tax Court of the United States on Sep¬ 
tember 9, 1944, as provided by subsection (e)(2) of the 
Renegotiation Act, (U. S. C. Title 50, App. sec. 1191, added 
by Act of Feb. 25, 1944, c. 63, Title VII, sec. 701(b), 58 
Stat. 82). That petition raised substantial questions of 
statutory construction and constitutionality, and asked for 
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redetermination by the Tax Court of alleged excessive 
profits under the Renegotiation Act, with respect to peti¬ 
tioner’s fiscal year ended September 30, 1942, the original 
determination having been made by respondent, the Under 
Secretary of War, on June 21, 1944. After hearing, the 
Tax Court on February 3, 1949, entered its final order and 
decision. Within three months thereafter, on May 3, 1949, 
petitioner filed with the Tax Court its Petition for Review 
pursuant to the provisions of sections 1141 and 1142 of 
the Internal Revenue Code. The United States Court of 
Appeals for the District of Columbia has jurisdiction as 
provided by subsection (b)(1) of section 1141 of the Inter¬ 
nal Revenue Code because the making of a return of tax to 
any collector’s office was not required or made in respect 
of the determination of excessive profits by the respon¬ 
dent or the determination thereof by the Tax Court. This 
appeal involves questions of statutory construction and 
constitutionality. 

STATEMENT OF THE CASE. 

This case arose under the Renegotiation Act of 1942 
(Act of April 28, 1942, c. 247, Title IV, sec. 403, 56 Stat. 
245, U. S. C. 50, App. sec. 1191) and amendments thereto, 
including the amendments made by the Military Appro¬ 
priations Act of 1944, c. 185, 57 Stat. 347, which made the 
provisions of the Renegotiation Act applicable to Defense 
Plant Corporation contracts. 

Petitioner, a corporation, has been engaged since 1925 buy¬ 
ing, reconditioning and selling used machine tools (App. 31, 
34, 35, 47). For the fiscal year ended September 30,1942 its 
total sales amounted to $1,674,280.60 (App. 38) and its net 
income before taxes was $632,829.42 (App. 41). Petitioner 
reported to the renegotiating authorities that its renegoti- 
able sales for said fiscal year amounted to $406,691.65 (App. 
41). Included in that total were sales to the Defense Plant 
Corporation in the amount of $117,785 (App. 43) which 
after discussion with Respondent’s agent, petitioner in- 
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eluded under protest (App. 42). All of the sales reported 
as renegotiate were made under priority certificates issued 
by the War Production Board (App. 44, 61, Ex. 9). All of 
petitioner’s sales, both renegotiable and non-renegotiable, 
were made at or less than the ceiling prices established by 
the Office of Price Administration (App. 36, 37, Ex. 5). 

Respondent determined, unilaterally, that petitioner 
realized excessive profits for its fiscal year ended Septem¬ 
ber 30, 1942 in the amount of $143,000. The Tax Court 
redetermined petitioner’s excessive profits for said fiscal 
year in the same amount (App. 28). In arriving at its de¬ 
termination it included the sales to Defense Plant Cor¬ 
poration as renegotiable. 

STATUTES AND REGULATIONS INVOLVED. 

(1) Sixth Supplemental National Defense Appropriation 

Act, 1942. 

“Sec. 403. (a) For the purposes of this section, the term 
“Department” means the War Department, the Navy De¬ 
partment, and the Maritime Commission, respectively; in 
the case of the Maritime Commission, the term “Secre¬ 
tary” means the Chairman of such Commission; and the 
term “renegotiate” and “renegotiation” include the re¬ 
fixing by the Secretary of the Department of the contract 
price. For the purposes of subsection (d) and (e) of this 
section, the term “contract” includes a subcontract and 
the term “contractor” includes a subcontractor. 

“(b) The Secretary of each Department is authorized 
and directed to insert in any contract for an amount in 
excess of $100,000 hereafter made by such Department 
(1) a provision for the renegotiation of the contract price 
at a period or periods when, in the judgment of the Sec¬ 
retary, the profits can be determined with reasonable cer¬ 
tainty; (2) a provision for the retention by the United 
States or the repayment to the United States of (A) any 
amount of the contract price which is found as a result 
of such renegotiation to represent excessive profits and 
(B) an amount of the contract price equal to the amount 
of the reduction in the contract price of any subcontract 
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under such contract pursuant to the renegotiation of such 
subcontract as provided in clause (3) of this subsection; 
and (3) a provision requiring the contractor to insert in 
each subcontract for an amount in excess of $100,000 made 
by him under such contract (A) a provision for the renego¬ 
tiation by such Secretary and the subcontractor of the con¬ 
tract prices of the subcontract at a period or periods when, 
in the judgment of the Secretary, the profits can be deter¬ 
mined with reasonable certainty, (B) a provision for the 
retention by the United States or the repayment to the 
United States of any amount of the contract price of the 
subcontract winch is found as a result of such renegotia¬ 
tion, to represent excessive profits, and (C) a provision 
for relieving the contractor from any liability to the sub¬ 
contractor on account of any amount so retained by or 
repaid to the United States. 

“(c) The Secretary of each Department is authorized 
and directed, wrhenever in his opinion excessive profits have 
been realized, or are likely to be realized, from any con¬ 
tract with such Department or from any subcontract there¬ 
under, (1) to require the contractor or subcontractor to 
renegotiate the contract price, (2) to withhold from the 
contractor or subcontractor any amount of the contract 
price which is found as a result of such renegotiation to 
represent excessive profits, and (3) in case any amount of 
the contract price found as a result of such renegotiation 
to represent excessive profits shall have been paid to the 
contractor or subcontractor, to recover such amount from 
such contractor or subcontractor. Such contractor or sub¬ 
contractor shall be deemed to be indebted to the United 
States for any amount which such Secretary is authorized 
to recover from such contractor or subcontractor under this 
subsection, and such Secretary may bring actions in the 
appropriate courts of the United States to recover such 
amount on behalf of the United States. All amounts re¬ 
covered under this subsection shall be covered into the 
Treasury as miscellaneous receipts. This subsection shall 
be applicable to all contracts and subcontracts hereafter 
made and to all contracts and subcontracts heretofore 
made, whether or not such contracts or subcontracts con¬ 
tain a renegotiation or recapture clause, provided that final 
payment pursuant to such contract or subcontract has not 
been made prior to the date of enactment of this Act. 
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“(d) In renegotiating a contract price or determining 
excessive profits for the purposes of this section, the Secre¬ 
taries of the respective Departments shall not make any 
allowance for any salaries, bonuses, or other compensation 
paid by a contractor to its officers or employees in excess 
of a reasonable amount, nor shall they make allowance 
for any excessive reserves set up by the contractor or for 
any costs incurred by the contractor which are excessive 
and unreasonable. For the purpose of ascertaining 
whether such unreasonable compensation has been or is 
being paid, or whether such excessive reserves have been 
or are being set up, or whether any excessive and unrea¬ 
sonable costs have been or are being incurred, each such 
Secretary shall have the same powers with respect to any 
such contractor that an agency designated by the President 
to exercise the powers conferred by title XIII of the Sec¬ 
ond War Powers Act, 1942, has with respect to any con¬ 
tractor to whom such title is applicable. In the interest 
of economy and the avoidance of duplication of inspection 
and audit, the services of the Bureau of Internal Revenue 
shall, upon request of each such Secretary and the approval 
of the Secretary of the Treasury, be made available to the 
extent determined by the Secretary of the Treasury for 
the purposes of making examinations and determinations 
with respect to profits under this section. 

“(e) In addition to the powers conferred by existing 
la-w, the Secretary of each Department shall have the right 
to demand of any contractor who holds contracts with re¬ 
spect to which the provisions of this section are applicable 
in an aggregate amount in excess of $100,000, statements 
of actual costs of production and such other financial state¬ 
ments, at such times and in such form and detail, as such 
Secretary may require. Any person who willfully fails 
or refuses to furnish any statement required of him under 
this subsection, or who knowingly furnishes any such state¬ 
ment containing information which is false or misleading 
in any material respect, shall upon conviction thereof, be 
punished by a fine of not more than $10,000 or imprison¬ 
ment for not more than two years, or both. The powers 
conferred by this subsection shall be exercised in the case 
of any contractor by the Secretary of the Department hold¬ 
ing the largest amount of such contracts with such con- 
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tractor, or by such Secretary as may be mutually agreed 
to by the Secretaries concerned. 

“(f) The authority and discretion herein conferred 
ujjon the Secretary of each Department, in accordance with 
regulations prescribed by the President for the protection 
of the interests of the Government, may be delegated, in 
whole or in part, by him to such individuals or agencies in 
such Department as he may designate, and he may author¬ 
ize such individuals or agencies to make further delegations 
of such authority and discretion. 

“(g) If any provision of this section or the application 
thereof to any person or circumstance is held invalid, the 
remainder of the section and the application of such pro¬ 
vision to other persons or circumstances shall not be af¬ 
fected therebv. 

“(h) This section shall remain in force during the con¬ 
tinuance of the present war and for three years after the 
termination of the war, but no court proceedings brought 
under this section shall abate by reason of the termination 
of the provisions of this section.” 

“Sec. 406. This Act may be cited as the “Sixth Supple¬ 
mental National Defense Appropriation Act, 1942.” 

“Approved, April 28, 1942.” 

(2) 1942 Renegotiation Act as Amended by Sec. 801 of the 
Revenue Act of 1942 (Act of Oct. 21, 1942, c. 619, Title 
VIII, s. 801 (a), 56 Stat. 982). 

“Sec. 403 (a) For the purposes of this section— 

“(1) The term ‘Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Department, and 
the Maritime Commission, respectively. 

“(2) In the case of the Maritime Commission, the term 
‘Secretary’ means the Chairman of such Commission. 

“(3) The terms ‘renegotiate’ and ‘renegotiation’ in¬ 
clude the refixing by the Secretary of the Department of 
the contract price. 

“(4) The term ‘excessive profits’ means any amount of 
a contract or subcontract price which is found as a result 
of renegotiation to represent excessive profits. 
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“(5) The term ‘subcontract’ means any purchase 
order or agreement to perform all or any part of the work, 
or to make or furnish any article, required for the per¬ 
formance of another contract or subcontract. The term 
‘article’ includes any material, part, assembly, machinery, 
equipment, or other personal property. 

“For the purposes of subsections (d) and (e) of this 
section, the term ‘contract’ includes a subcontract and the 
term ‘contractor’ includes a subcontractor. 
#*•#••**•* 

“(c)(1) Whenever, in the opinion of the Secretary of 
a Department, the profits realized or likely to be realized 
from any contract with such Department, or from any sub¬ 
contract thereunder whether or not made by the contractor, 
may be excessive, the Secretary is authorized and directed 
to require the contractor or subcontractor to renegotiate 
the contract price. When the contractor or subcontractor 
holds two or more contracts or subcontracts the Secretary 
in his discretion, may renegotiate to eliminate excessive 
profits in some or all of such contracts and subcontracts as 
a group without separately renegotiating the contract price 
of each contract or subcontract. 

“(2) Upon renegotiation, the Secretary is authorized 
and directed to eliminate any excessive profits under such 
contract or subcontract (i) by reductions in the contract 
price of the contract or subcontract, or by other revision in 
its terms; or (ii) by withholding, from amounts otherwise 
due to the contractor or subcontractor, any amount of such 
excessive profits; or (iii) by directing a contractor to with¬ 
hold for the account of the United States, from amounts 
otherwise due to the subcontractor, any amount of such ex¬ 
cessive profits under the subcontract; or (iv) by recovery 
from the contractor or subcontractor, through repayment, 
credit or suit, of any amount of such excessive profits actual¬ 
ly paid to him; or (v) by any combination of these methods, 
as the Secretary deems desirable. The Secretary may 
bring action on behalf of the United States in the appro¬ 
priate courts of the United States to recover from such 
contractor or subcontractor, any amount of such excessive 
profits actually paid to him and not withheld or eliminated 
bv some other method under this subsection. The surety 
under a contract or subcontract shall not be liable for the 
repayment of any excessive profits thereon. All money 
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recovered by way of repayment or suit under this sub¬ 
section shall be covered into the Treasury as miscellaneous 
receipts. 

“(3) In determining the excessiveness of profits real¬ 
ized or likely to be realized from any contract or subcon¬ 
tract, the Secretary shall recognize the properly applicable 
exclusions and deductions of the character which the con¬ 
tractor or subcontractor is allowed under Chapter 1 and 
Chapter 2E of the Internal Revenue Code. In determining 
the amount of any excessive profits to be eliminated here¬ 
under the Secretary shall allow the contractor or subcon¬ 
tractor credit for Federal income and excess profits taxes 
as provided in section 3806 of the Internal Revenue Code. 
• •#•*••••* 

“(6) This subsection (c) shall be applicable to all con¬ 
tracts and subcontracts hereafter made and to all contracts 
and subcontracts heretofore made, whether or not such con¬ 
tracts or subcontracts contain a renegotiation or recapture 
clause, unless (i) final payment pursuant to such contract 
or subcontract was made prior to April 28, 1942, or (ii) the 
contract or subcontract provides otherwise pursuant to sub¬ 
section (b) or (i), or is exempted under subsection (i), of 
this section 403, or (iii) the aggregate sales by the con¬ 
tractor or subcontractor, and by all persons under the con¬ 
trol of or controlling or under common control with the 
contractor or subcontractor, under contracts with the De¬ 
partments and subcontracts thereunder do not exceed, or 
in the opinion of the Secretary concerned will not exceed, 
$100,000 for the fiscal year of such contractor or subcon¬ 
tractor. 

“No renegotiation of the contract price pursuant to any 
provision therefor, or otherwise, shall be commenced by the 
Secretary more than one year after the close of the fiscal 
year of the contractor or subcontractor within which com¬ 
pletion or termination of the contract or subcontract, as 
determined by the Secretary, occurs.’’ 

• ••••••••• 

“(d) The amendments made by this section shall be 
effective as of April 28, 1942.” 
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(3) Act of July 1, 1943, c. 185, 57 Stat. 348, P. L. 108, 78th 

Congress. 

“• • * Provided further, That clauses (1) and (2) of 
subsection (a) of section 403 of the Sixth Supplemental 
National Defense Appropriation Act, 1942, as amended, are 
amended to read as follows: 

“Sec. 403. (a) For the purposes of this section— 

“1. The term ‘Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, Defense Plant Corpora¬ 
tion, Metals Reserve Company, Defense Supplies Cor¬ 
poration, and Rubber Reserve Company, respectively. 

“2. In the case of the Maritime Commission, the 
term ‘Secretary’ means the Chairman of such Com¬ 
mission, and in the case of Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, the term ‘Secre¬ 
tary’ means the board of directors of the appropriate 
corporation.”: 

“Provided further, That section 403 of the Sixth Supple¬ 
mental National Defense Appropriation Act, 1942, as 
amended, is further amended by adding at the end thereof 
the following subsection: 

“ (k) All the provisions of this section shall be con¬ 
strued to apply to Defense Plant Corporation, Metals Re¬ 
serve Company, Defense Supplies Corporation, and Rub¬ 
ber Reserve Company.” 

(4) Act of July 14, 1943, c. 239, s. 5, 57 Stat. 565. 

“The amendments made by this Act shall be effective as 
of April 28, 1942.” 

(5) Sec. 701 of the Revenue Act of 1943 (Act of Feb. 25, 
1944, c. 63, Title VII, s. 701 (b), 58 Stat. 82, U. S. C. 
Title 50, App. s. 1191): 

***••••••• 

“403(e)(1) Any contractor or subcontractor aggrieved 
by an order of the Board determining the amount of ex¬ 
cessive profits received or accrued by such contractor or 
subcontractor may, within ninety days (not counting Sun- 
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day or a legal holiday in the District of Columbia as the 
last day) after the mailing of the notice of such order 
under subsection (c) (1), file a petition with The Tax Court 
of the United States for a redetermination thereof. Upon 
such filing such court shall have exclusive jurisdiction, by 
order, to finally determine the amount, if any, of such ex¬ 
cessive profits received or accrued by the contractor or 
subcontractor, and such determination shall not be re¬ 
viewed or redetermined by any court or agency. The court 
may determine as the amount of excessive profits an amount 
either less than, equal to, or greater than that determined 
by the Board. A proceeding before the Tax Court to 
finally determine the amount, if any, of excessive profits 
shall not be treated as a proceeding to review the determi¬ 
nation of the Board, but shall be treated as a proceeding 
de novo. For the purpose of this subsection the court shall 
have the same powers and duties, insofar as applicable, 
in respect of the contractor, the subcontractor, the Board 
and the Secretary, and in respect of the attendance of 
witnesses and the production of papers, notice of hearings, 
hearings before divisions, review by the Tax Court of de¬ 
cisions of divisions, stenographic reporting, and reports 
of proceedings, as such court has under sections 1110,1111, 
1113, 1114, 1115(a), 1116, 1117(a), 1118, 1120, and 1121 
of the Internal Revenue Code in the case of a proceeding 
to redetermine a deficiency. In the case of any witness for 
the Board or Secretary, the fees and mileage, and the ex¬ 
penses of taking any deposition shall be paid out of appro¬ 
priations of the Board or Department available for that 
purpose, and in the case of any other witnesses, shall be 
paid, subject to rules prescribed by the court, by the party 
at whose instance the witness appears or the deposition is 
taken. The filing of a petition under this subsection shall 
not operate to stay the execution of the order of the Board 
under subsection (c)(2). 

“(2) Any contractor or subcontractor (excluding a sub¬ 
contractor described in subsection (a)(5)(B)) aggrieved 
by a determination of the Secretary made prior to the date 
of the enactment of the Revenue Act of 1943, with respect 
to a fiscal year ending before July 1, 1943, as to the ex¬ 
istence of excessive profits, which is not embodied in an 
agreement with the contractor or subcontractor, may, 
within ninety days (not counting Sunday or a legal holiday 
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in the District of Columbia as the last day) after the date 
of the enactment of the Revenue Act of 1943, file a peti¬ 
tion with The Tax Court of the United States for a rede- 
termination thereof, and any such contractor or subcon¬ 
tractor aggrieved by a determination of the Secretary made 
on or after the date of the enactment of the Revenue Act 
of 1943, with respect to any such fiscal year, as to the ex¬ 
istence of excessive profits, which is not embodied in an 
agreement with the contractor or subcontractor, may, 
within ninety days (not counting Sunday or a legal holiday 
in the District of Columbia as the last day) after the date 
of such determination, file a petition with The Tax Court 
of the United States for a redetermination thereof. Upon 
such filing such court shall have the same jurisdiction, 
powers, and duties, and the proceeding shall be subject to 
the same provisions, as in the case of a petition filed with 
the court under paragraph (1), except that the amend¬ 
ments made to this section by the Revenue Act of 1943 
which are not made applicable as of April 28, 1942, or to 
fiscal years ending before July 1, 1943, shall not apply.” 

***•**••*# 

“403(1) This section may be cited as the “Renegotiation 
Act.” 

• *#**#***• 

“(d) Effective date. The amendments made by subsec¬ 
tion (b) shall be effective only with respect to the fiscal 
years ending after June 30, 1943, except that (1) the 
amendments inserting subsections (a) (4)(C), (a) (4)(D), 
(i) (1)(C), (i) (1) (D), (i) (1) (F), (i) (3), and (1) in section 
403 of the Sixth Supplemental National Defense Appro¬ 
priation Act, 1942, shall be effective as if such amendments 
and subsections had been a part of section 403 of such Act 
on the date of its enactment, and (2) the amendments add¬ 
ing subsection (d) and (e) (2) to section 403 of such Act 
shall be effective from the date of the enactment of this 
Act.” 
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SUMMARY OF ARGUMENT. 

1. The amendment of July 1, 1943 extending the Renego¬ 
tiation Act to include Defense Plant Corporation con¬ 
tracts is not retroactive. The amendment is silent as to 
whether it shall be applied retroactively or prospectively. 
The sponsor of the amendment stated on the floor of the 
House that the retroactive application of the Act to con¬ 
tracts completed and paid for prior to enactment would 
probably be unconstitutional. All other amendments to 
the Renegotiation Act specifically state the extent of retro¬ 
activity intended. The general rule of statutory construc¬ 
tion is that prospective application is intended in the ab¬ 
sence of a clearly expressed intention to the contrary. 

2. The retroactive application of the amendment of July 
1, 1943 to include as renegotiable Defense Plant Corpora¬ 
tion sales made by petitioner during its fiscal year ended 
September 30, 1942 and which were completed and fully 
paid for prior to July 1, 1943 is unconstitutional in that 
it wrould deprive petitioner of its property without just 
compensation and without due process of law in violation 
of the Fifth Amendment to the Constitution of the United 
States. Petitioner’s Defense Plant Corporation sales were 
subcontracts which were fully completed and paid for prior 
to September 30,1942, except one sale paid for shortly after 
September 30,1942. On July 1, the date of the amendment, 
petitioner’s rights with respect thereto were not contract 
rights. The contracts had been completed and paid for 9 
months before. To retroactively apply the amendment so 
as to take from it proceeds of sales completed and paid 
for long prior thereto which sales were not theretofore 
renegotiable, would constitute a taking of petitioner’s prop¬ 
erty without due process of law and without just compen¬ 
sation. 

3. The Determination of the Tax Court was arbitrary 
and capricious in that the remaining profits left to peti¬ 
tioner on its renegotiated sales after deducting the amount 
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determined to be excessive were so small as to constitute 
the taking of property without just compensation and with¬ 
out due process in violation of the Fifth Amendment to the 
Constitution of the United States. Petitioner’s net income 
apportionable to its renegotiated sales (before federal 
taxes and renegotiation) as shown by its books of account 
was $156,146. The books were shown to be true and cor¬ 
rect. The only questioned item involved therein was the 
reasonableness of officers’ salaries. The evidence bearing 
on that question and supporting the amount paid was sub¬ 
stantial and without conflict. The determination that $143,- 
000 thereof was excessive, leaves only $13,146 profit on such 
sales before federal taxes. The determination of excessive 
profits, leaving such a small remaining profit, is on its face 
arbitrary and capricious. 

4. All renegotiated sales were made under priority or¬ 
ders which required the acceptance thereof under threat of 
criminal sanctions. Such sales were made at or less than 
the price established therefor by the Office of Price Admin¬ 
istration. The prices at which such sales were made were 
the fair market prices. The subsequent reduction of such 
prices, through the process of renegotiation constituted the 
taking of petitioner’s property for public use without just 
compensation in violation of the provisions of the Fifth 
Amendment to the Constitution of the United States. 

5. The Renegotiation Act is unconstitutional in that it 
is predicated upon an invalid delegation of legislative 
power without adequate specification of policies and stand¬ 
ards in violation of the provisions of Section 1 of Article 1 
of the Constitution of the United States. Although the 
Supreme Court held to the contrary in Lichter v. United 
States, 334 U. S. 742, 68 S. Ct. 1294, the doctrine of stare 
decisis is not necessarily controlling. Cf. Commissioner v. 
Church’s Estate, 335 U. S. 632,69 S. Ct. 322. United States 
v. South-Eastern Underwriters Ass’n, 322 U. S. 533, 64 S. 
Ct. 1162. 
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ARGUMENT. 

L 

The Amendment of July 1, 1943, Extending the Renegoti¬ 
ation Act to Include Defense Plant Corporation Con¬ 
tracts is Not Retroactive.* 

Included in petitioner’s renegotiation sales made during 
the fiscal year ended September 30, 1942, were sales total¬ 
ing $117,785 which are referred to as Defense Plant Cor¬ 
poration** sales. These sales were all subcontracts, hav¬ 
ing been made not directly to D.P.C. but to others, chiefly 
Fisher Body Corporation, who in turn resold to D.P.C. 
(Ex. 10, App. 165). These sales were made on purchase or¬ 
ders only (App. 61) and such orders contained no provision 
for adjustment of price or for renegotiation. These sales 
were all completed, the machines having been shipped and 
payment having been received, prior to September 30,1942, 
the close of petitioner’s fiscal year, with the exception of 
one machine sold for $6,050 which was paid for shortly 
after the close of the fiscal year. (App. 33, 42 and Ex. 10, 
App. 165). All of petitioner’s indirect sales to D.P.C. were 
completed and paid for long prior to July 1,1943. 

When the 1942 Renegotiation Act was enacted, it spe¬ 
cifically limited application of the Act to contracts with 
the War Department, Navy Department, and Maritime 
Commission for which final payment had not been made on 
the date of its enactment. Sec. 403(c), pp. 4, 8, supra. Rep¬ 
resentative Case who introduced the 1942 Renegotiation 
Act explained the provision for prospective application as 
follows: 

“This suggested limitation grows out of the recent 
Bethlehem decision by the Supreme Court of the 

* It might appear from the Tax Court’s opinion that petitioner conceded 
or waived this point. Such is not the case. The point was strongly urged in 
Petitioner’s Opening Brief filed prior to the Tax Court’s opinion in the 
National Electric Welding Machine Co. case, 10 T. C. 49. In its reply brief 
petitioner stated, that for all practical purposes the National. Electric Welding 
decision would undoubtedly be regarded as controlling before the Tax Court. 
Petitioner has never conceded this issue. 

** Hereinafter sometimes referred to as D. P. C. 
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United States in which the Court held that if exces¬ 
sive profits were made in the prosecution of a contract, 
once having made final settlement and paid the con¬ 
tractor the Government cannot recover. In other 
words, the Court has held that we must lock the barn 
before the horse is taken” (88 Cong. Rec. 3137). 

Later, in commenting on the Joint Conference Report of 
the proposed Act (House Report 2030, 88 Cong. Rec. 3573- 
3575), Representative Case said that the Act— 

“merely gives the departments an opportunity to re¬ 
negotiate before final payment has been made. Under 
the terms of the Bethlehem decision, when final pay¬ 
ment has been made the terms of the contract cannot 
be renegotiated; excessive payments cannot be with¬ 
held or recaptured” (88 Cong. Rec. 3596). 

The 1942 Renegotiation Act contained no provision for 
renegotiation of Defense Plant Corporation contracts or 
subcontracts. In June 1943, Representative Case intro¬ 
duced an amendment to the Renegotiation Act including 
Defense Plant Corporation contracts and subcontracts (89 
Cong. Rec. 6176). In a discussion on the floor of the House 
preliminary to such introduction, Representative Case 
again made reference to the prohibition contained in the 
Bethlehem Shipbuilding case against retroactive applica¬ 
tion of the Renegotiation act to contracts completed and 
finally paid for prior to enactment thereof. This reference 
was in substantially the same language as his first state¬ 
ment quoted above (89 Cong. Rec. 6165-6166). 

It is clearly evident that Representative Case, the spon¬ 
sor of both the 1942 Renegotiation Act and the July 1,1943 
amendment did not intend either to be retroactive. State¬ 
ments made on the floor of the House by the sponsor of an 
Act are indicative of legislative intent. Jevmison v. Kirk, 
98 U. S. 453. Neither the Senate nor House nor Conference 
reports indicate a contrary intent. 

In enacting all other amendments to the Renegotiation 
Act (there were three other amending Acts in addition to 
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the July 1, 1943 amendment) Congress took great care to 
designate specifically the effective dates of the various pro¬ 
visions (pp. 8, 9, 11, supra). If it had intended a retro¬ 
active application of the July 1, 1943 amendment, Congress 
undoubtedly would have said so. 

Retroactivity, even where permissible is not favored, ex¬ 
cept upon the clearest mandate. Claridge Apartments Co . 
v. Commissioner, 323 U. S. 144, 164. A law presumed, in 
the absence of clear expression to the contrary, to operate 
prospectively. Hassett v. Welch, 303 U. S. 303, 314; United 
States v. Eetli, 3 Cranch (U. S.) 399, 413; Brewster v. Gage, 
280 U. S. 327, 337; United States v. Magnolia Petroleum 
Co., 276 U. S. 160, 162. 

Subsection (k) of the July 1, 1943 amendment provides 
that “all the provisions of this section shall be construed 
to apply to Defense Plant Corporation, Metals Reserve 
Company, Defense Supplies Corporation, and Rubber Re¬ 
serve Co.” 

“This section” refers to Sec. 403 of the “Sixth Supple¬ 
mental National Defense Appropriation Act, 1942” (p. 
3, supra) as amended October 21, 1942. Sec. 403(c) of 
the original act provides that its provisions shall be appli¬ 
cable to contracts “hereafter made” and to contracts 
“heretofore made * • • provided final payment * • * 
has not been made prior to the date of enactment of this 
Act.” 

The enactment of the Act, so as to include Defense Plant 
Corporation was not made or done until July 1, 1943. The 
interrelation of subsection (k) with the foregoing quoted 
provision of sec. 403(c) is clearly susceptible to such an 
interpretation of prospective application. This is par¬ 
ticularly true when viewed in the light of the statements of 
the sponsor against retroactive application, and, in the ab¬ 
sence of statutory language specifically requiring retro¬ 
active application. 

Although this Court in the recent case of The Blanchard 
Machine Company v. Reconstruction Finance Corporation 
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Price Adjustment Board, No. 9925, U. S. App. D. C., Oct. 
17, 1949, has taken a view contrary to that urged above, 
petitioner respectfully asks reconsideration of that view. 

n. 

The Retroactive Application of the Amendment of July 1, 
1943, to Include Petitioner’s Defense Plant Corpora¬ 
tion Sales Completed and Paid for During a Fiscal 
Year Ended Nine Months Prior to the Enactment of 
Such Amendment Would be Unconstitutional in That 
it Would Deprive Petitioner of its Property Without 
Just Compensation and Without Due Process of Law 
in Violation of the Provisions of the Fifth Amendment 
to the Constitution of the United States. 

In Lichter v. United States, 68 S. Ct. 1294,1318, 92 L. Ed. 
1260,1285, the Supreme Court upheld the right of the Gov¬ 
ernment to recover excessive profits on war contracts “if 
uncompleted to the extent that the final payment has not 
been made,” at the time of the enactment of the Act. 

Petitioner’s D.P.C. subcontracts had been completed and 
final payment had been made nine months before the July 
1, 1943 amendment was enacted. Petitioner’s rights were 
no longer contract rights.* The contracts had been exe¬ 
cuted. It had received its sales prices. Those prices be¬ 
came its property. The retroactive application of the 
Amendment would take a part of that property from peti¬ 
tioner without any compensation whatever. Such action 
would be unconstitutional. Sinhing-Fund Cases, 99 U. S. 
700, 720; Nichols v. Coolidge, 274 U. S. 531; Blodgett v. 
Holden, 275 U. S. 142; Untermeyer v. Anderson, 276 U. S. 
440; Levy v. Wardell, 258 U. S. 542; Ochoa v. Hernandez y 
Morales, 230 U. S. 139, 153; Ettor v. Tacoma, 228 U. S. 148. 


* The Renegotiation Act as amended by section 801(a) of the Revenue Act 
of 1942 (see p. 6, supra) provides that the renegotiation is a renegotiation of 
“contract price” sec. (c)(1) and (c)(2). The subsequent amendments in¬ 
cluding the Feb. 25, 1944 amendment, made no change in (c)(1) and (c)(2) 
insofar as they applied to 1942 contracts and subcontracts. 
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Although this Court has held to the contrary in the re¬ 
cent case of The Blanchard Machine Company v. Recon¬ 
struction Finance Corporation Price Adjustment Board, 
supra, petitioner respectfully urges reconsideration of that 
question. 

HL 

The Determination of the Tax Court Was Arbitrary and 
Capricious in That the Remaining Profits Left to Pe¬ 
titioner on its Renegotiated Sales Was so Small as to 
Constitute the Taking of Petitioner’s Property Without 
Just Compensation and Without Due Process in Viola¬ 
tion of the Fifth Amendment to the Constitution of 
the United States. 

If the Tax Court had directly determined that all of peti¬ 
tioner’s profits on its renegotiated business were excessive 
such a determination, leaving no profits whatever after re¬ 
negotiation, would be arbitrary and capricious on its face. 
If, on the other hand, the Tax Court had allowed petitioner 
to retain amount, after renegotiation equal to as much as 
30% of its gross renegotiated sales (the maximum normal 
net profit shown by the evidence) such action would not 
be arbitrary. Somewhere in between the two extremes lies 
the dividing line between arbitrary and non-arbitrary ac¬ 
tion. If by reason of an error of law, the Tax Court’s de¬ 
termination has left petitioner with such a small amount of 
net profit after renegotiation, as on its face is manifestly 
inadequate, the effect or result of such erroneous determi¬ 
nation is as grievous as if the Tax Court had made its de¬ 
termination knowingly and directly. 

Petitioner’s net income apportionable to its renegotiated 
sales (before Federal taxes and renegotiation) as shown 
by its books of account was $156,146. To reduce this amount 
by $143,000 determined to be excessive profits, leaves only 
$13,146 before Federal taxes.* The books were shown to 

* Arrived at by apportioning total net income pro rata between non-renego- 
tiated and renegotiated gross sales. 
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be true and correct (App. 31, 38). The only disputed 
item involved in determining net income was the reason¬ 
ableness of officers ’ salaries paid. Petitioner paid its three 
officers $204,900. The examining Internal Revenue Agent 
allowed $125,000 and disallowed $79,900. Respondent’s 
agent, following the action taken in the Revenue Agent’s 
report, made a similar disallowance of officers’ salaries 
using a round figure of $80,000 for his disallowance and 
allowing $124,900 (App. 43, 59). Subsequently, the Bureau 
of Internal Revenue increased its allowance for officers’ 
salaries to $188,400, disallowing $16,500 (App. 58). 
But since such action by the Bureau was taken subsequent 
to the Renegotiation determination, respondent did not 
make any similar adjustment or allowance. The evidence 
before the Tax Court showed that petitioner’s officers not 
only performed the duties of officers but performed all of 
the duties of salesmen and purchasing agents as well (App. 
46-48, 137, 151-157); that it was customary in the used ma- 
chin tool business to employ salesmen and purchasing 
agents, and to pay them commissions of 10% (App. 48); 
that payment of such normal commissions to petitioner’s 
officers would have amounted to $204,470* exclusive of any 
payment for their other services (App. 38, 39); and that 
such officers worked long hours averaging ten or more 
hours a day seven days a week (App. 46). This evidence 
was without conflict. It was substantial. The Tax Court 
ignored it holding that the original salary allowance of 
$124,900 was adequate. Such action was erroneous. Cap- 
itol-Barg Dry Cleaning Co. v. Commissioner, 131 F. (2d) 
712; Wright Bernet, Inc. v. Commissioner, 172 F. (2d) 343; 
The Both Office Equipment Co,, v. Gallagher, 172 F. (2d) 
452; Dempster Mill Mfg. Co. v. Burnet, 46 F. (2d) 604. 

The allowance of officers salaries in an amount supported 
by the uncontroverted evidence, when apportioned pro rata 
between non-renegotiated and renegotiated sales leaves a 
net profit after renegotiation and before Federal taxes, in 

* 10% of the total sales and purchases. 
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the amount of only $13,146. This, a return of only 3% on 
gross renegotiated sales of $406,000, in a highly specu¬ 
lative business (App. 136) is obviously inadequate on its 
face. The evidence shows that 15% on gross sales is the 
minimum normal net profit (App. 135, 148). If, as we re¬ 
spectfully submit was the case, the Tax Court erred in dis¬ 
regarding the substantial uncontroverted evidence as to offi¬ 
cers ’ salaries, the effect of such error was to leave peti¬ 
tioner with such a small profit on its renegotiated sales as 
to constitute an arbitrary and capricious determination. 


IV. 

The Retroactive Renegotiation of Petitioner’s D. P. C. 
Sales Made Pursuant to Priorities Orders Under 
Threat of Criminal Sanctions Constitutes the Taking 
of Petitioner’s Property Without Just Compensation. 

Petitioner’s so-called D.P.C. sales were in fact subcon¬ 
tracts. They were made to others who in turn, sold to 
D.P.C. (App. 165, Ex. 10). Each of these sales carried a 
priority rating or order (App. 61, 62). Petitioner was re¬ 
quired, under threat of criminal sanctions, to make such 
sales. General Preference Order No. E-4 of the War Pro¬ 
duction Board, a copy of which was sent to petitioner on 
February 3, 1942, by the War Production Board (App. 49, 
Ex. 9) provides as follows (App. 163): 

“(b) Applicability of Priorities Regulation No. 1. This 
Order and all transactions affected thereby, in¬ 
cluding sales and deliveries of Second Hand Ma¬ 
chine Tools, are subject to the provisions of Pri¬ 
orities Regulation No. 1 (Part 944) as amended 
from time to time, except to the extent that any 
provision of this Order may be inconsistent there¬ 
with, in which case the provisions of this Order 
shall govern. ” 

Priority Regulations #1 (Part 944), paragraph 944.2, 
as amended December 23, 1941, provides for compulsory 
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acceptance of Defense Orders and all other purchase or¬ 
ders bearing preference ratings. Federal Register, De¬ 
cember 24, 1941, page 6681. 

General Preference Order No. 4, supra, also provides 
criminal sanctions as follows: 

“(e) Violations. Any person who wilfully violates any 
provision of this Order, or who by any act or omis¬ 
sion falsifies records to be kept or information to 
be furnished pursuant to this Order, may he pro¬ 
hibited from receiving further deliveries of any 
Material subject to allocation, and such further 
action may be taken as is deemed appropriate, in¬ 
cluding a recommendation for prosecution under 
Section 35(A) of the Criminal Code (18 U.S.C. 
80).” 

All sales, including D.P.C. sales, were made at or less 
than the maximum price therefor established by the Office 
of Price Administration (App. 36-37, Ex. 5). Such 
sales prices were the current fair market prices. In fact, 
one of petitioner’s problems was to buy used machinery 
under established O.P.A. prices and to resell it at a profit, 
an operation requiring a high degree of skill and ability 
(App. 151-152). 

Summarizing the foregoing, 

(1) Petitioner made sales to others who sold to D.P.C. 

(2) Such sales were made under purchase orders which 
bore priority certificates which required accept¬ 
ance of the orders under threat of criminal sanc¬ 
tions. 

(3) The sales were made at current fair market prices. 

(4) The sales were completed and full payment there¬ 
for was made nine months or more prior to July 1, 
1943. 

(5) At the time such sales were completed and pay¬ 
ment made, D.P.C. contracts and subcontracts 
were not renegotiable. 
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(6) On July 1, 1943 the Renegotiation Act was 
amended so as to include for the first time D.P.C. 
contracts and subcontracts. 

(7) After July 1, 1943, the respondent renegotiated 
(i.e., reduced) the “contract price” of the D.P.C. 
sales completed and paid for more than 9 months 
before the amendment was enacted. This reduc¬ 
tion amounted to more than 33% of the contract 
price. 

The last phrase of the Fifth Amendment to the Consti¬ 
tution of the United States provides: 

“nor shall property be taken for public use ^without 
just compensation.’’ 

There can be no doubt but that the articles were taken 
for public use. Each sale was made under priorities re¬ 
quiring acceptance under threat of criminal sanctions. 
Such a requisitioning under threat of criminal sanction was 
a “taking”. They were taken for Defense Plant Corpora¬ 
tion, a corporation owned by the United States through Re¬ 
construction Finance Corporation. This was “for public 
use ’ ’. 

“Just compensation” means the market price. “Where 
private property is taken for public use, and there is a mar¬ 
ket price prevailing at the time and place of taking, that 
price is just compensation.” United States v. New River 
Collieries Co., 262 U. S. 341, 344, 67 L. Ed. 1014,1017. The 
guarantee of just compensation is not abridged in time of 
war. United States v. New River Collieries Co., supra, pp. 
343 and 1017. 

The renegotiation of petitioner’s D.P.C. sales was a re¬ 
negotiation of “contract price”. Sec. 801 of the Revenue 
Act of 1942 (see pp. 6-8, supra) was and is the statute 
in effect with respect to renegotiation of contracts and sub¬ 
contracts for the year 1942. No subsequent amendments 
changed or purported to change the definitions contained 
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in sec. 403(a)(3) and (4) as amended by sec. 801 of the 
Revenue Act of 1942, insofar as renegotiation for any year 
ended prior to July 1, 1943 is concerned. Those subpara¬ 
graphs (3) and (4) read as follows: 

“ (3) The terms ‘renegotiate’ and ‘renegotiation’ in¬ 
clude the refixing by the Secretary of the Department 
of the contract price. 

“(4) The term excessive profits means any amount 
of a contract or subcontract price which is found as a 
result of renegotiation to represent excessive profits.” 
(Italics added) 

Moreover, subsections (c)(1) and (c)(2) of sec. 403 as 
amended by sec. 801 of the Revenue Act of 1942 (see pp. 
6-8, supra) (which subsections likewise were never super¬ 
seded by subsequent legislation with respect to fiscal years 
ended prior to July 1,1943) provided that the Secretary is 
“authorized and directed” to “renegotiate the contract 
price”, and to eliminate excessive profits “by reductions 
in the contract price.” 

The renegotiation for petitioner’s fiscal year ended Sep¬ 
tember 30, 1942 was, therefore, a “reduction” in the con¬ 
tract “price”. It could not, under the statute, lawfully be 
anything else for that is what the statute specifically de¬ 
fines and requires. 

By the process of renegotiation petitioner’s contract 
prices of its D.P.C. sales were reduced more than 33%.* 
These sales have been made at, or less than, the current 
prices established by O.P.A.** They were made at the cur¬ 
rent prevailing market prices. 

The retroactive application of the July 1, 1943 amend¬ 
ment is particularly obnoxious. But when coupled with a 
taking of petitioner’s property at one-third less than the 

* The contract prices of petitioner ’a renegotiated sales totaling $406,000 
were reduced by $143,000, a reduction of more than 33%. 

** Unless the O. P. A. prices were 50% in excess of prevailing market price a 
reduction of 33%% of the O. P. A. price must perforce be less than the pre¬ 
vailing market price. 
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prevailing market price therefor it is doubly obnoxious 
for, no matter how devious or cleverly phrased the argu¬ 
ment to the contrary may be, it is nothing less than the tak¬ 
ing of petitioner’s property without just compensation con¬ 
trary to the provisions of the Fifth Amendment. 

While the foregoing argument is addressed primarily to 
renegotiation of petitioner’s D.P.C. sales, it is equally ap¬ 
plicable to all renegotiated sales inasmuch as all were made 
under priorities which carried a threat of criminal sanc¬ 
tions. 

In the Lichter case, 334 U. S. 742, 69 S. Ct. 1294, the Su¬ 
preme Court held that the recovery by the Government of 
excessive profits received upon war contracts is in the na¬ 
ture of regulation of maximum prices under war contracts 
or the collection of excess profits taxes, rather than a requi¬ 
sitioning or condemnation of private property for public 
use. We respectfully submit that such language should be 
viewed in the factual setting of the cases 'wherein it was 
used. There was no actual requisitioning under threat of 
criminal sanctions in those cases, as there was in the pres¬ 
ent case. The judicial fiat of that case should not be used 
as a cloak to hide the realities of the present case from 
candid view. If as the Supreme Court said, the renegotia¬ 
tion is in the nature of a regulation of maximum prices, 
the answer is that there was already a lawful regulation 
of maximum prices, uniformly applicable to all, which reg¬ 
ulations petitioner carefully observed. To single out peti¬ 
tioner and to regulate his prices to a point 33% lower than 
the lawfully established prices applicable to all others is 
arbitrary, judicial fiat to the contrary notwithstanding. 

On the other hand, it could hardly be said that renegotia¬ 
tion of prices received for standard commercial articles, 
sold under requisitions threatening criminal sanctions, is 
in the nature of an excess profits tax rather than in the na¬ 
ture of a requisitioning of private property for public use. 
Renegotiation under the statute applicable to the year 1942 
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as distinguished for the statute applicable to subsequent 
years is specifically designated as a renegotiation of con¬ 
tract price.* To say that a requisitioning for public use 
under threat of criminal sanctions at a price 33% less than 
the prevailing market price is not the taking of property 
for public use at less than the fair market price thereof is 
to deny reality to the established facts of this case. 

We respectfully submit that the instant is distinguish¬ 
able from the Lichter and companion cases. 


V. 

The Renegotiation Act is Unconstitutional in That it is 
Predicated Upon an Invalid Delegation of Legislative 
Power Without Adequate Specification of Policies and 
Standards in Violation of the Provisions of Section 1 
of Article I of the Constitution of the United States. 

Although the Supreme Court held to the contrary in 
Lichter v. United States, 334 U. S. 742, 68 S. Ct. 1294, the 
doctrine of stare decisis is not necessarily controlling. Cf. 
Commissioner v. Church's Estate, 335 U. S. 632, 69 S. Ct. 
322; Dissenting opinion of Mr. Justice Roberts in Smith v. 
Allwright, 321 U. S'. 649, 666, 64 S. Ct. 757, 766; See also, 
Mr. Justice Douglas on Stare Decisis, American Bar Asso¬ 
ciation Journal, July, 1949, Vol. 35, p. 541 et seq., and notes 
9, 21 and 22. 


* See page 23, supra. Furthermore, sec. 3806(a) Internal Revenue Code 
specifically provides that upon renegotiation “the part of the contract or sub¬ 
contract price which was received or accrued for the prior taxable year shall 
be reduced by the amount of excessive profits eliminated. * ’ 
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CONCLUSION. 

Petitioner respectfully submits that the decision of the 
Tax Court should be reversed and the case remanded for 
correction of the errors complained of. 

Elden McFarland, 

C. Chester Guy, 

618 Southern Building, 
Washington 5, D. C., 

Counsel for Petitioner . 

Of Counsel: 

Charles M. Leslie, 

Union Trust Building, 

Cincinnati, Ohio. 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Docket No. 63-R 

The Eastern Machinery Company, Petitioner, 

vs. 

Under Secretary of War, Respondent. 
Appearances : 

For Taxpayer: Charles M. Leslie, Esq., Ike Lanier, Esq., 
John E. Marshall, Esq., C. Chester Guy, Esq., Elden 
McFarland, Esq., Harold W. Walker, Esq., 

Under Secretary of War: William V. Crosswhite, Esq., 

John F. Wolf, Esq., 

Docket Entries 

1944 

Sep 9—Petition received and filed. Petitioner notified. 
Fee paid. 

Sep 11—Copy of petition served on respondent. 

Nov 6—Answer filed by respondent. 

Nov 10—Copy of answer served on contractor, Washing¬ 
ton, D. C. 

1947 

Feb 10—Motion to change place of hearing from Washing¬ 
ton, D. C. to Cincinnati, Ohio filed by petitioner. 
2/11/47 Granted. 

Aug 19—Hearing set October 27,1947 at Cincinnati, Ohio. 
Oct 28, 

29 & 30—Hearing had before Judge Arundell on merits. Re¬ 
spondent’s motion to continue until an audit of 
the petitioner’s books and records could be made. 
Petitioner objects. Respondent’s motion denied. 
Appearance of Elden McFarland and Harold W. 
Walker as counsel filed at Hearing. Briefs due 
2/2/48. Replies 3/3/48. 
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Nov 12—Transcript of hearing 10/28/47 filed. 

Nov 12—Transcript of hearing 10/29/47 filed. 

Nov 12—Transcript of hearing 10/30/47 filed. 

1948 

Jan 30—Brief filed by petitioner. Printed copies received 
2/5/48. 

Jan 30—Motion to reopen hearing for the purpose of 
taking additional testimony filed by respondent. 

Mar 3—Memorandum in opposition to respondent’s motion 
to reopen hearing filed by petitioner. Copy 
served. 

Jun 2—Order denying respondent’s motion of 1/30/48 
and allowing respondent 45 days within which to 
file his brief on the merits and the petitioner 10 
days to file a reply brief, entered. Memorandum 
attached. 6/3/48 Copy served. 

Jul 2—Motion that the entire Court review the order and 
memorandum sur order entered June 2, 1948, va¬ 
cate said order and reopen hearing, filed by re¬ 
spondent. 7/19/48 Denied. 

2 Jul 16—Motion for extension of 30 days subsequent 

to date of disposition by Court of respondent’s 
motion filed July 2, 1948 to file brief, filed by re¬ 
spondent. 

Jul 20—Order extending time to 8/16/48 to file respon¬ 
dent’s brief and to 9/15/48 to file petitioner’s 
brief, entered. Copy served. 

Aug 16—Motion for leave to file amended answer, amended 
answer lodged, filed by respondent. 9/1/48 
Granted. 

Aug 16—Brief filed by respondent. Copy served 8/17/48. 

Aug 24—Hearing set September 1, 1948 on respondent’s 
motion. 

Sep 1—Hearing had before Judge Arundell on respon¬ 
dent’s motion to file an amended answer—motion 
granted, and filed as corrected in open Court. 
Petitioner’s objections to respondent’s motion 
filed at hearing. Copy served. 
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Sep 15—Reply to amended answer filed by petitioner. 
9/15/48 Copy served. 

Sep 15—Reply brief filed by petitioner. Copy served. 

Sep 24—Transcript of hearing 9/1/48 filed. 

1949 

Jan 27—Findings of fact and opinion rendered. Judge 
Arundell. An order will be entered in accordance 
herewith. Copy served. 

Feb 3—Decision entered. Judge Arundell. Div. 7. 2/7/49 
Copy served. 

May 3—Petition for review by U. S. Court of Appeals, 
District of Columbia, filed by petitioner. 

Mar 4—Proof of service of petition for review filed. 

May 26—Statement of points filed by petitioner with proof 
of service thereon. 

May 26—Copy of reporter’s transcript of evidence filed 
with this designation of record with proof of 
service thereon, filed by petitioner. 

May 26—Designation of record filed by petitioner with 
proof of service thereon. 

Jun 6—Motion re transmission of Exhibit 5 in physical 
form with record on appeal filed by taxpayer. 

Jun 6—Order that original Exhibit 5 be sent to U. S. 

Court of Appeals for the District of Columbia in 
physical form entered. 

Filed Sept. 9, 1944 
3 Petition 

The above named petitioner aggrieved by a determina¬ 
tion of the Under Secretary of War, with respect to the 
fiscal year ended September 30,1942, as to the existence of 
excessive profits not embodied in an agreement, petitions 
this court for a redetermination thereof, and alleges: 

1. Petitioner is a corporation organized under the laws 
of the State of Ohio with its offices at 1000 Tennessee 
Avenue, Cincinnati, Ohio. 
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2. No agreement with respect to the elimination of ex¬ 
cessive profits claimed to have been realized by 
petitioner during the fiscal year ended September 
30, 1942, was made by petitioner; and the Under 
Secretary of War issued and entered an order deter¬ 
mining the amount of the claimed excessive profits 
for said fiscal year and forthwith, on June 21, 1944, 
gave notice thereof by registered mail to the peti¬ 
tioner. A copy of said order of the Under Secretary 
“determining” the amount of the claimed excessive 
profits and directing repayment thereof to the Treas- 

4 urer of the United States, which order forms the 
basis for the initiation of this proceeding, is attached 
hereto, marked Exhibit A. 

3. The Under Secretary determined that petitioner real¬ 
ized excessive profits of $143,000.00 during the fiscal 
year ended September 30, 1942, all of which is in 
controversy. 

Error is alleged in each of the respects following: 

4. The Under Secretary erred in holding that petition¬ 
er’s contracts and sub-contracts are subject to re- 
negotion pursuant to Section 403 of the Sixth Sup¬ 
plemental National Defense Appropriation Act, 1942, 
as amended, hereinafter referred to as the Act. 

5. The Under Secretary erred in applying the Act retro¬ 
actively to contracts and sub-contracts executed by 
petitioner prior to April 28, 1942. 

6. The Under Secretary erred in applying the Act to 
contracts and sub-contracts made by petitioner with 
the Defense Plant Corporation. 

7. The Under Secretary erred in determining that ex¬ 
cessive profits were realized by petitioner during the 
fiscal year ended September 30, 1942 under contracts 
and sub-contracts which he has held to be subject to 
renegotiation. 
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5 8. Petitioner says that said Act, to the extent that it 

subjects petitioner’s contracts and sub-contracts to 
renegotiation and requires it to pay any sums what¬ 
ever to the United States on account of its business 
for said period, is void and without lawful effect be¬ 
cause : 

(a) It is repugnant to Article I, Section 1, and 
Article I, Section 8, Paragraph 18, of the Con¬ 
stitution of the United States in that it unlaw- 
lawfully delegates legislative power; 

(b) It is repugnant to Amendment V to the Con¬ 
stitution of the United States in that it de¬ 
prives petitioner of its property without due 
process of law; 

(c) It is repugnant to Amendment V to the Con¬ 
stitution of the United States in that it takes 
titioner’s property for public use without just 
compensation; 

(d) It is repugnant to Amendment X to the Con¬ 
stitution of the United States in that it exer¬ 
cises a power not delegated to the United 
States; 

(e) It is repugnant to Article III, Sections 1 and 2, 
to the Constitution of the United States in that 
it forbids full recourse to the Courts of the 
United States. 

9. The Act as applied to petitioner and wdth respect to 
the period here in question, does not provide for: 

(a) Any standard or guide by policy, rules or 
otherwise, for determining whether excessive 
profits have been earned; 

(b) Any limitation upon or description of the 
character of material and data, or of the fac- 
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tors, which may be considered in determining 
whether excessive profits have been realized; 

6 (c) Any findings of fact or other disclosure of the 

basis of decision; or 

(d) Any court review 

and in these respects and in each thereof is repug¬ 
nant to Article I, Section 1 and Article I, Section 8, 
Paragraph 18 of the Constitution of the United 
States and to the Fifth and Tenth Amendments 
thereto in the several respects and for the several 
reasons set forth in Paragraph 8 hereof. 

10. Said Act purports to permit, authorize and direct 
the taking, for the benefit of the United States, or 
departments thereof, of petitioner’s property as a re¬ 
sult merely of opinion that excessive profits have 
been realized. There is no provision in the Act as 
to what factors shall be taken into account in either 
(a) arriving at the “opinion” or (b) determining 
what profits are “excessive”, such factors as are 
mentioned being expressly made inapplicable to 
fiscal years ending prior to June 30, 1943. Said Act 
declares no rule or policy which can be administered 
other than arbitrarily and by whim or caprice. Not¬ 
withstanding the Act does not set forth any rules or 
standards for the determination of the essential fac¬ 
tors to be applied in refixing contract prices, the Con¬ 
gress has, nevertheless, delegated to administrative 
officers the right to refix contract prices and has di- 

7 rected and authorized the determination, by unguided 
opinion, of excessive profits. In these respects said 
Act is void and without lawful effect because it is 
repugnant to Article I, Section 1, and Article I, Sec¬ 
tion 8. Paragraph 18, of the Constitution of the 
United States and to the Fifth and Tenth Amend¬ 
ments thereto. 
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11. The Congress of the United States has provided 
other statutory enactments applicable to corporations 
and commonly known as the corporation income and 
excess profits tax laws, which are designed by uni¬ 
form rule to exact taxes at high rates upon corporate 
earnings where, because of the War, they are beyond 
normal. The corporation income and excess profits 
tax laws provide substantially uniform standards 
for the determination of such income as represents 
excess profits. The Act is in reality a taxing meas¬ 
ure designed in fact to further tax excess profits, 
but without providing any such standards. It is de¬ 
signed to add to the revenues of the Treasury of the 
United States monies which normally would be, and 
should be, raised by taxation to the extent necessary 
for the effective prosecution of the war. The lack of 
fixed policy, standards or rules in the Act is designed 
to result, and has resulted, in radically different 
treatment of, and discrimination against contractors 
and subcontractors substantially similarly situated. 
There are no provisions with respect to classification 

8 of contractors in said Act or in its practical adminis¬ 
tration. There neither is, nor can be, even such equal¬ 
ity of treatment and equal protection of the laws as 
is necessary to meet the minimum requirements of 
the Fifth Amendment to the Constitution of the 
United States, and thus, in that aspect, said Act op¬ 
erates to take petitioner’s property without due 
process of law. 

12. Petitioner says that part of its sales for the fiscal 
year ended September 30,1942, arose from contracts 
entered into prior to April 28, 1942, the date of en¬ 
actment of said Act. Petitioner says that to the ex¬ 
tent that it may purport to require petitioner to pay 
to, or for the account of, the United States, any sums 
whatever on account of, or in any way arising out of 
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(a) any such contracts entered into prior to April 
28, 1942, or (b) sales made prior to April 28, 1942, 
said Act operates to impair the obligation of con¬ 
tracts and is in violation of the Fifth Amendment to 
the Constitution in that it deprives petitioner of its 
property without due process of law. 

13. Petitioner similarly avers as to all contracts entered 
into, and as to all sales made, subsequent to April 28, 
1942. 

9 14. Petitioner further says that a part of its sales 

during said period arose from contracts entered into 
by petitioner directly with the United States and in¬ 
strumentalities thereof. To the extent that said Act 
compels petitioner to repay to, or for the account of, 
United States, any sums whatever on such contracts, 
said statute is unconstitutional in that it effects a 
repudiation by the United States of such contracts 
and violates the Fifth Amendment to the Constitution 
of the United States in that it deprives petitioner of 
its property without due process of law. 

15. Petitioner says that said Act permits renegotiation, 
or refixing of contract price, only in cases where such 
price refixing is to the disadvantage of the contractor, 
subcontractor or supplier of materials, and to the 
corresponding advantage of the Government; that is 
to say, prices may under the terms of said Act be 
refixed or revised downward only, and not upward. 
Said Act, therefore, denies that mutuality of treat¬ 
ment to which petitioner, and other contractors, sub¬ 
contractors and suppliers of materials, are entitled 
under the Fifth Amendment to the Constitution of 
the United States. 

16. Said Act, and said order, if enforced, will operate 
to confiscate petitioner’s property and to take it for 
the benefit of the United States and for public use 







10 


10 without just compensation and without due process 
of law in violation of the Fifth Amendment to the 
Constitution of the United States. 

17. Said Act is, and respondent’s proceedings there¬ 
under are, arbitrary and unreasonable and in contra¬ 
vention of the rights and privileges granted by the 
Fifth Amendment to the Constitution of the United 
States and said Act and order, if enforced, will re¬ 
sult in depriving petitioner of its property without 
due process of law. 

18. As to contracts and sub-contracts entered into by 
petitioner prior to April 28, 1942, which the Under 
Secretary has held to be subject to renegotiation, 
such contracts and sub-contracts were not subject to 
renegotiation at the time of their execution; and to 
subject them to renegotiation retroactively is so arbi¬ 
trary and capricious as to amount to confiscation, and 
offend the Fifth Amendment to the Constitution. 

19. The Under Secretary has held contracts and sub¬ 
contracts to be subject to renegotiation which peti¬ 
tioner made with the Defense Plant Corporation, an 
entity not within the meaning of the terms “De¬ 
partment” or “Secretary” as used in the Sixth Sup¬ 
plemental Defense Appropriation Act before its 
amendment after September 30, 1942; and to subject 
them to renegotiation retroactively is so arbitrary and 
capricious as to amount to confiscation and offend 
the Fifth Amendment to the Constitution. 

11 Statement of Facts 

20. Petitioner was formed for the purpose of manufac¬ 
turing, buying, selling, dealing in and dealing with 
new and second-hand machinery and factory equip¬ 
ment. Its business has been confined to the purchase 
of second-hand machinery, reconditioning it for re- 
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sale and reselling it. A high degree of skill is re¬ 
quired to carry on this business. 

21. Aside from the shop personnel engaged in the recon¬ 
ditioning of second-hand machinery, ranging from 40 
to 100 persons dependent upon business cycles, the 
entire executive, administrative, purchasing and 
selling functions of the petitioner are performed by 
its three officers. 

22. The gross amount of the sales covered by the con¬ 
tracts and sub-contracts, which the Under Secretary 
has held to be subject to renegotiation, aggregated 
$406,691.65. 

23. Some of petitioner’s contracts and sub-contracts, 
which the Under Secretary has held to be subject to 
renegotiation, were entered into prior to April 28, 
1942. 

24. Contracts and sub-contracts, which the Under Secre¬ 
tary has held to be subject to renegotiation, included 
contracts and sub-contracts made with the Defense 
Plant Corporation, covering sales of second-hand 

12 machinery amounting to $110,335.00. The Defense 
Plant Corporation is an entity not within the mean¬ 
ing of the terms 4 ‘Department” or “Secretary” as 
used in the Sixth Supplemental Defense Appropria¬ 
tion Act before its amendment after September 30, 
1942. 

25. All sales made by petitioner under contracts and sub¬ 
contracts, which the Under Secretary has held to be 
subject to renegotiation covered second-hand ma¬ 
chinery. Ceiling prices on second-hand machinery 
went into effect March 1, 1941; and all sales of sec¬ 
ond-hand machinery thereafter made by petitioner 
to its customers, excluding dealers, as well as all 
sales of second-hand machinery made under con¬ 
tracts and sub-contracts, which the Under Secretary 
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has held to be subject to renegotiation, were at ceil¬ 
ing prices. 

26. Salaries paid petitioner’s officers during the fiscal 
year ended September 30, 1942 aggregated $204,- 
900.00, were reasonable, and the full amount thereof 
apportionable to sales under contracts and sub-con- 
tracts, w T hich the Under Secretary has held to be 
renegotiable, namely $49,771.30, should be recognized 
and allowed in determining whether petitioner real¬ 
ized excessive profits. 

27. Petitioner’s sales, percentages of gross profits, of 
profit before taxes and of profit after taxes for the 
fiscal years ended September 30, 1940, 1941 and 1942 

13 were as follows: 

Year Ended 

Sep. 30,1940 Sep. 30,1941 Sep. 30,1942 


Sales . $1,25S,747.35 $1,464,651.36 $1,674,280.60 

% of gross profit.... 57.44% 50.63% 53.19% 

% of profit 

before taxes. 46.31% 32.09% 37.79% 

% of profit 

after taxes . 36.74% 21.88% 17.65% 

28. Petitioner’s profits, after taxes, were less during the 
fiscal year ended September 30, 1942 than they were 
during either of its two preceding fiscal years. 

Prayer for Relief 

29. Wherefore, petitioner prays that this Court: 

(a) Redetermine petitioner’s liability under the 
Act for the fiscal year ended September 30, 
1942, and find and determine that petitioner 
realized no excessive profits whatever; 

(b) Find and determine that the Act, to the extent 
that it subjects petitioner to renegotiation and 
require it to pay any sums whatever to the 
United States on account of its business for 
said fiscal year, is unconstitutional; 
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(c) Find and determine that the Act, to the extent 
that it subjects petitioner to renegotiation and 

14 require it to pay any sums whatever to the 
United States on account of its business for 
said fiscal year, has been unconstitutionally 
applied to petitioner; 

(d) Grant to petitioner such other relief to which 
it may be entitled. 

(signed) Charles M. Leslie, 

Union Central Bldg., 
Cincinnati, Ohio 

(signed) Ike Lanier, 

522 Dixie Terminal Bldg., 
Cincinnati, Ohio. 

(signed) John E. Marshall, 

618 Southern Bldg., 
Washington, D. C. 

(signed) C. Chester Guy, 

618 Southern Bldg., 
Washington, D. C. 

15 State of Ohio 

County of Hamilton, $s: 

• Fred Bierbaum, being duly sworn, says that he is Secre¬ 
tary and Treasurer of The Eastern Machinery Company, 
named as petitioner herein and as such is duly authorized 
to verify this petition; that he has read the same and is 
familiar with the statements contained therein, and that 
the statements contained therein are true, except those 
stated to he upon information and belief, and that those he 
believes to be true. 

(signed) Fred Bierbaum. 

Subscribed and sworn to before me this 6th day of Sep¬ 
tember, 1944. 


(signed) Hazel B. Lingo, 
Notary Public. 
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Exhibit A. 

Copy 

WAR DEPARTMENT 
OFFICE OF THE UNDER SECRETARY 
WASHINGTON 

DETERMINATION OF EXCESSIVE PROFITS 

Pursuant to Section 403 of the Sixth Supplemental 
National Defense Appropriation Act, 1942, as amended, 
which term refers to said Act as last amended 14 July 
1943 and as affected by Title VII of the Revenue Act 
of 1943 so far as applicable. 

Whereas, Eastern Machinery Company (hereinafter re¬ 
ferred to as the Contractor), holds contracts and subcon¬ 
tracts subject to renegotiation pursuant to the provisions 
of Section 403 of the Sixth Supplemental National Defense 
Appropriation Act, 1942, as amended (hereinafter referred 
to as the Act); and 

Whereas, renegotiation has taken place between the 
Under Secretary of War and the Contractor, pursuant to 
the provisions of the Act, for the purpose of eliminating 
excessive profits realized by the Contractor during its fiscal 
year ended 30 September 1942, under said contracts and 
subcontracts; and 

Whereas, as a basis for said renegotiation the Under 
Secretary of War considered certain financial, operating 
and other data, submitted by the Contractor or obtained 
by the Under Secretary of War from governmental or 
other reliable sources, relating to the profits realized by 
the Contractor during said fiscal year under said contracts 
and subcontracts; and 

Whereas, the Contractor has been granted full oppor¬ 
tunity to submit such additional information and to present 
such contentions as the Contractor deemed material in de- 
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termining the excessiveness of said profits and the renego¬ 
tiability of such contracts and subcontracts, at hearings of 
which due notice was given, and due consideration has been 
given to the financial, operating and other data and in¬ 
formation so furnished or obtained and each of the conten¬ 
tions so presented; 

Now, Therefore, pursuant to the authority and discre¬ 
tion vested in the Secretary of War, the Secretary of the 
Navy, the Secretary of the Treasury, the Chairman of the 
Maritime Commission, the Administrator of the War 
Shipping Administration, and the respective Boards of 
Directors of the Defense Plant Corporation, Metals Reserve 
Company, Defense Supplies Corporation and Rubber Re¬ 
serve Company under the provisions of the Act, and duly 
delegated to the Under Secretary of War under subsection 
(f) thereof, it is hereby found and determined: 

That $143,000 of the* profits realized by the Con¬ 
tractor during its fiscal year ended 30 September 1942, 
under its contracts and subcontracts subject to renego¬ 
tiation pursuant to the provisions of the Act, are ex¬ 
cessive. 

That in connection with the payment or discharge 
by any means of the* amount of excessive profits deter¬ 
mined hereby to have been realized by the Contractor, 
the Contractor shall be credited with any amount to 
which it may be entitled under Section 3806 of the 
Internal Revenue Code as computed by the Commis¬ 
sioner of Internal Revenue. 

17 That the Contractor is directed to repay such exces¬ 
sive profits less such tax credit, if any, to the Treasurer 
of the United States. 

That the excessive profits so found and determined 
shall be eliminated by any of the methods provided in 
the Act or any combination thereof; and the Command¬ 
ing General, Army Service Forces, and the Command¬ 
ing General, Army Air Forces, are hereby authorized 
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and directed to take any and all action which may be 
necessary or desirable to effect such elimination. 

21 June 1944 

(Signed) Robert P. Patterson, 

Under Secretary of War. 

18 Answer 

Now comes the respondent, by his attorney, Francis M. 
Shea, Assistant Attorney General, and in answer to the 
petition filed herein admits, denies and alleges as follows: 

1. Admits the allegations of paragraph 1 of the petition. 

2. Admits the allegations of paragraph 2 of the petition. 

3. Admits the allegations of paragraph 3 of the petition. 

4. Denies the allegations contained in paragraph 4 of the 
petition. 

5. Denies the allegations contained in paragraph 5 of the 
petition. 

6. Denies the allegations contained in paragraph 6 of the 
petition. 

7. Denies the allegations contained in paragraph 7 of the 
petition. 

8. The allegations of paragraph 8 of the petition are 
questions of law which the respondent is not required to 
answer. 

9. The allegations of paragraph 9 of the petition are 
questions of law which the respondent is not required to 
answer. 

19 10. The allegations of paragraph 10 of the petition 
are questions of law which the respondent is not re¬ 
quired to answer. 
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11. The allegations of paragraph 11 of the petition are 
questions of law which the respondent is not required to 
answer. 

12. Admits that a part of petitioner’s sales for the fiscal 
year ended September 30, 1942, arose from contracts en¬ 
tered into prior to April 28,1942, the date of the enactment 
of said act, but alleges that final payment had not been 
made on said contracts on or prior to said date. The other 
allegations of paragraph 12 of the petition, not herein¬ 
above admitted, are questions of law which respondent is 
not required to answer. 

13. The allegations of paragraph 13 of the petition are 
questions of law which the respondent is not required to 
answer. 

14. Admits that a part of petitioner’s sales during said 
period arose from contracts entered into by petitioner di¬ 
rectly with the United States and instrumentalities thereof. 
The other allegations of paragraph 14 of the petition, not 
hereinabove admitted, are questions of law which the re¬ 
spondent is not required to answer. 

15. The allegations of paragraph 15 of the petition are 

questions of law which the respondent is not required to 
answer. \ 

16. The allegations of paragraph 16 of the petition are 
questions of law which the respondent is not required to 
answer. 

17. The allegations of paragraph 17 of the petition are 
questions of law which the respondent is not required to 
answer. 

18. The allegations of paragraph 18 of the petition are 
questions of law which the respondent is not required to 
answer. 
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20 19. Admits that the Under Secretary held con¬ 

tracts and subcontracts subject to renegotiation 
which petitioner had made with the Defense Plant Corpo¬ 
ration. The allegations of paragraph 19 of the petition not 
hereinabove admitted are questions of law which the re¬ 
spondent is not required to answer. 

20. For lack of information and belief, respondent denies 
the allegations of paragraph 20 of the petition, but alleges 
that petitioner represented said facts to be true, and re¬ 
spondent therefore assumed them to be true in making his 
determination. 

21. For lack of information and belief, respondent denies 
the allegations of paragraph 21 of the petition, but alleges 
that petitioner represented said facts to be true, and re¬ 
spondent therefore assumed them to be true in making 
his determination. 

22. For lack of information and belief, respondent denies 
the allegations of paragraph 22 of the petition, but alleges 
that petitioner represented said facts to be true, and re¬ 
spondent therefore assumed them to be true in making his 
determination. 

23. Respondent admits the allegations of paragraph 23 
of the petition, but alleges that final payment on said con¬ 
tracts and subcontracts had not been made prior to April 
28,1942. 

24. Answering the allegations of paragraph 24 of the 
petition, respondent admits that included among the con¬ 
tracts which the Under Secretary held to be subject to re¬ 
negotiation were contracts and subcontracts entered into 
between petitioner and the Defense Plant Corporation, 
concerning sales of second-hand machinery amounting to 
$110,335.00. The other allegations of paragraph 24 of the 
petition, not hereinabove admitted, are questions of law 
which the respondent is not required to answer. 
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21 25. Answering the allegations of paragraph 25 of 
the petition, respondent admits that all sales made 

by the petitioner under contracts and subcontracts which 
the Under Secretary held to be subject to renegotiation 
covered second-hand machinery, and admits that ceiling 
prices on second-hand machinery went into effect March 1 ? 
1941. For lack of information and belief denies the alle¬ 
gations of paragraph 25 of the petition, hut alleges that 
petitioner represented said facts to be true, and respondent 
therefore assumed them to be true in making his determi¬ 
nation. 

26. For lack of information and belief respondent denies 
the allegations of paragraph 26 of the petition. 

27. For lack of information and belief respondent denies 
the allegations of paragraph 27 of the petition. 

28. For lack of information and belief denies the allega¬ 
tions of paragraph 28 of the petition, and alleges that said 
allegations are irrelevant and immaterial. 

29. Except as hereinabove admitted, qualified or denied, 
respondent denies each and every allegation in the petition. 

Wherefore, respondent denies that the petition states 
any ground for a redetermination of excessive profits in 
any sum less than $143,000 and prays the Court to find 
accordingly. 

Francis M. Shea, 

Assistant Attorney General. 

Brice Toole, 

Attorney. 

22 Amended Answer 

Comes now the respondent by his attorneys, and leave 
of the Court having been obtained, files said amended an¬ 
swer to the petition and admits, alleges and denies as 
follows: 
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1. Respondent admits the allegations contained in par¬ 
agraph 1 of the petition. 

2. Respondent admits the allegations contained in par¬ 
agraph 2 of the petition. 

3. Respondent admits the allegations contained in par¬ 
agraph 3 of the petition except that respondent denies that 
the amount in controversy is limited to $143,000.00, and 
alleges upon information and belief that petitioner’s ex¬ 
cessive profits for the year ended September 30,1942, were 
at least $250,000. 

4. 5, 6 and 7. Respondent denies that he erred as alleged 

in paragraphs 4, 5, 6 and 7 of the petition, or in any 
23 other manner whatsoever. If any of the allegations 
contained in paragraphs 4, 5, 6 and 7 are material 
allegations of fact, they are denied. 

8, 9, 10 and 11. The allegations set forth in paragraphs 
8, 9, 10, and 11 of the petition are conclusions of law not 
requiring answer, however, if such be deemed to he material 
allegations of fact, they are denied. 

12. Respondent admits the allegations contained in the 
first sentence of paragraph 12 of the petition. The remain¬ 
ing allegations contained in paragraph 12 of the petition 
are conclusions of law not requiring answer, but if such 
be deemed to be material allegations of fact, they are de¬ 
nied. 

13. The allegations contained in paragraph 13 of the 
petition are conclusions of law not requiring an answer, 
but if such be deemed to be material allegations of fact, 
they are denied. 

14. Respondent admits the allegations contained in the 
first sentence of paragraph 14 of the petition. The remain¬ 
ing allegations contained in paragraph 12 of the petition 
are conclusions of law not requiring answer, but if such 
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be deemed to be material allegations of fact, they are 
denied. 

15, 16, 17, 18 and 19. The allegations contained in par¬ 
agraphs 15,16,17,18 and 19 of the petition are conclusions 
of law not requiring answer, however, if such be deemed to 
be material allegations of fact, they are denied, except re¬ 
spondent admits that sales to the Defense Plant Corpora¬ 
tions where final payment on the contract was not made 
prior to April 28, 1942, were renegotiate. 

20. Respondent admits the allegations contained in the 
first sentence of paragraph 20 of the petition. Respondent 
denies the allegations contained in the 2nd and 3rd sen¬ 
tences of paragraph 20 of the petition. 

24 • 21. Respondent admits the allegations contained 

in paragraph 21 of the petition. 

22. The allegations contained in paragraph 22 of the pe¬ 
tition are immaterial and do not require answer, however, 
insofar as they are deemed to be material allegations of 
fact requiring answer, they are admitted (J. F. W. chgd in 
Record). Respondent alleges on information and belief 
that at least $659,927.33 of petitioner’s sales during the 
fiscal year ended September 30, 1942, were renegotiable. 

23. The allegations contained in paragraph 23 of the pe¬ 
tition are immaterial allegations of fact and do not require 
answer, however respondent alleges that regardless of the 
date that the contracts and sub-contracts were entered into, 
sales under such contracts are renegotiable if final payment 
thereon is not made prior to April 28,1942. 

24. The allegations contained in the first sentence of par¬ 
agraph 24 of the petition are immaterial and do not require 
answer, however, if they be deemed to be material allega¬ 
tions of fact, they are denied. Respondent alleges that 
petitioner had Defense Plant Corporation sales in 1942 
which were renegotiable, and on information and belief al- 
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leges that such amount is $117,785.00. The allegations con¬ 
tained in the 2nd sentence of paragraph 24 of the petition 
are conclusions of law not requiring answer, however if 
they he deemed to be material allegations of fact, respon¬ 
dent denies them. 

25. The allegations contained in the first sentence of par¬ 
agraph 25 of the petition are not material allegations of 
fact requiring answer, however if they be deemed to be 
material allegations of fact, respondent denies them. The 

allegations contained in the 2nd sentence of para- 
25 graph 25 of the petition are immaterial and do not 
require answer, however, if they be deemed to be 
material allegations of fact, they are denied except that 
respondent admits that maximum price schedules for sec¬ 
ond-hand tools went into effect March 1, 1941. 

26. The allegations contained in paragraph 26 of the pe¬ 
tition are immaterial and do not require answer, however 
if they be deemed to be material allegations of fact, re¬ 
spondent denies them and alleges that $83,714.03 is reason¬ 
able compensation for petitioner’s officers for the fiscal 
year ended September 30, 1942. 

27. Respondent denies the allegations contained in par¬ 
agraph 27 of the petition. 

28. Respondent denies the allegations contained in para¬ 
graph 28 of the petition. 

29. Paragraph 29 of the petition is the prayer for relief 
and does not require answer. 

30. For further answer to the petition filed herein, re¬ 
spondent alleges on information and belief as follows: 

(a) That during all periods pertinent hereto, petitioner 
was engaged primarily in buying and selling second-hand 
machine tools. 

(b) That during 1936-1939, inclusive, petitioner’s busi¬ 
ness was small with sales ranging between $200,000 and 
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$300,000, with losses in several years and small profit in 
the others. 

26 (c) That during the fiscal year ended September 
30, 1942, petitioner had total sales of $1,674,280.60, 

ordinary, necessary and reasonable costs applicable thereto 
of $907,751.97, and profits thereon of $766,528.63. 

(d) That during the fiscal year ended September 30,1942, 
petitioner received or accrued under “contracts or sub¬ 
contracts” with a “Department” as those terms are used 
in the Renegotiation Act of 1942, as amended, and subject 
to renegotiation the sum of at least $659,927.33; that it 
had costs applicable thereto of $357,795.67 and profits re¬ 
sulting therefrom of at least $302,131.66. 

(e) That during the fiscal year ending September 30, 
1942, reasonable compensation for the services of peti¬ 
tioner’s officers was $83,714.03. 

(f) That during the fiscal year ended September 30,1942, 
reasonable compensation for the services of Edward Bier- 
baum was not more than $5,000.00. 

(g) That payment of $5,583.00 to John Schulte was not 
an ordinary and necessary cost of doing business. 

(h) That petitioner made no engineering, designing, in¬ 
ventive or developmental contribution to the war effort. 

(i) That the petitioner’s extent of risk in the light of its 
pricing policy was negligible. 

(j) That during the year ended September 30, 1942, peti¬ 
tioner had excessive profits in an amount not less than 
$250,000. 

Respondent denies generally and specifically each and 
every material allegation of fact not hereinbefore expressly 
admitted, qualified or denied. 

27 Wherefore respondent prays that this Court de¬ 
termine that petitioner had excessive profits in the 
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fiscal year ending September 30, 1942, in an amount not 
less than $250,000. 

Respectfully submitted, 

Newell A. Clapp 
Acting Assistant Attorney General 

Wm. V. Crosswhite 

Attorney, Department of Justice 
J. F. Wolf 

Attorney, Department of Justice 

28 Petitioner’s Reply 

In reply to the allegations upon which respondent relies 
for affirmative relief contained in Respondent’s Amended 
Answer filed in the above entitled cause, petition alleges 
and denies as follows: 

30(a) Admits the allegations contained in sub-paragraph 

(a) of paragraph 30 of the Amended Answer. Alleges 
that petitioner was also engaged in re-conditioning second 
hand machine tools. 

30(b) Denies the allegations contained in sub-paragraph 

(b) of paragraph 30 of the Amended Answer. 

30(c) Admits that petitioner had total sales of $1,674,- 
280.60 during the fiscal year ended September 30, 1942, 
but denies all other allegations contained in sub-paragraph 

(c) of paragraph 30 of the Amended Answer. 

29 30(d) to (j) inclusive. Denies each and every al- 
allegation contained in sub-paragraphs (d) (e) (f) 

(g) (h) (i) and (j) of paragraph 30 of the Amended 
Answer. 

Petitioner denies generally and specifically each and 
every allegation of fact not hereinbefore expressly admit¬ 
ted qualified or denied contained in the Amended Answer 
upon which Respondent relies for affirmative relief. 
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Wherefore petitioner prays that this Court determine 
that petitioner’s excessive profits for the fiscal year ended 
September 30, 1942 were not more than $33,762; and for 
such further relief as may be proper. 

s/ Elden McFarland 
s/ C. Chester Guy 
s/ Harold W. Walker 

Attorneys for Petitioner 

Of Counsel: 

Charles M. Leslie 
Ike Lanier 

216 Opinion 

12 T. C. No. 12 

THE TAX COURT OF THE UNITED STATES 

The Eastern Machinery Company, Petitioner, v. Under 
Secretary of War, Respondent, 

Docket No. 63-R Promulgated January 27, 1949. 

1. The action of the Bureau of Internal Revenue in de¬ 
termining the reasonableness of salaries for petitioner’s 
officers is not binding in a renegotiation case. 

2. The petitioner’s excessive profits are here redeter¬ 
mined in the amount originally determined by the respon¬ 
dent, the petitioner having failed to sustain its burden to 
show that they were less in amount and the respondent 
having failed to sustain his burden to show that they were 
greater in amount. 

Elden McFarland, Esq., C. Chester Guy, Esq,, and Harold 
W. Walker, Esq., for the petitioner. 

William C. Crosswhite , Esq., and John F. Wolf, Esq., for 
the respondent. 

217 The respondent determined that petitioner’s prof¬ 
its from renegotiate sales for the fiscal year ended 

September 30, 1942, were excessive in the amount of 
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$143,000. Petitioner, in the petition, raised several con¬ 
stitutional questions and challenged the applicability of 
the Kenegotiation Act to sales to Defense Plant Corpora¬ 
tion during the year involved. In view of the intervening 
decisions of the Supreme Court in Jacob Lichter v. United 
States, 334 U. S. —, and of this Court in National Electric 
Welding Machines Co., 10 T. C. 49, petitioner does not press 
these questions on brief. It does, however, contend that 
at all events its profits were not excessive to the extent 
determined by the respondent. By amended answer, filed 
after the taking of evidence was concluded, respondent 
asks that we find petitioner’s profits excessive to the ex¬ 
tent of at least $250,000. 

FINDINGS OF FACT 

Petitioner is a corporation organized under the laws of 
Ohio, having its offices at Cincinnati. Since September 22, 
1925, petitioner has been engaged in the second-hand ma¬ 
chine tool business. 

For the fiscal year ended September 30, 1942, petition¬ 
er’s total sales were $1,674,280.60. It gross profit thereon 
was $949,199.91. Petitioner had interest income of $187.56. 
Its total expenses per books, including compensation of 
$204,900 paid to its officers, amounted to $316,558.05. Net 
income per books was $632,829.42. 

After an agent of the respondent had spent several days 
at petitioner’s offices in August or September, 1943, exam¬ 
ining petitioner’s records and discussing renegotiable 
business with petitioner’s officers, petitioner reported to 
the renegotiating authorities that its renegotiable sales for 
the year ended September 30,1942, amounted to $406,691.65. 

In making his determination herein, respondent used 
218 that figure as representing the gross amount of 
petitioner’s renegotiable sales. 

The amount of $406,691.65 for renegotiable sales was 
determined in the following manner. The respondent’s 
agent and the petitioner’s officers together went over the 
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petitioner’s orders and came to an understanding with re¬ 
spect to total renegotiate sales. Sales to the United 
States Government were included by mutual agreement. 
Sales to Defense Plant Corporation in the amount of 
$117,785 were included at the insistence of the respondent’s 
agent but over the objection of the petitioner’s officers. 
All other sales subsequent to April 27, 1942, which carried 
priority certificates were included. Certain sales to other 
second-hand dealers for stock and resale by them were not 
included. It was recognized that not all the included sales 
were fully renegotiable, but they were included at 100 per 
cent in order to offset other excluded sales which might 
be partially renegotiable. 

Petitioner paid its three officers, George, Fred and Rob¬ 
ert Bierbaum, $204,900 compensation during the year in¬ 
volved. They managed the business, worked long hours, 
traveled considerably, and did all the buying and selling. 
The respondent allowed $125,000 as reasonable compensa¬ 
tion for the officers, in determining the petitioner’s exces¬ 
sive profits. The Revenue Agent who audited petitioner’s 
tax returns for that year likewise allowed but $125,000 
as reasonable compensation for the officers. Upon the 
determination of tax deficiencies, the petitioner filed a pro¬ 
ceeding in this Court involving, among other issues, the 
question of compensation. Subsequently the case was 
settled and a decision was entered pursuant to stipulation 
of the parties as to the amounts of the deficiencies due. 
Among the questions disposed of in this settlement was 
the adequacy of the salary allowance. 

219 Petitioner’s business during the year in issue was 
of the same general character as its business during 
the pre-war period. It carried its own inventory risks, and 
its operations involved the use of large sums of money. 
Petitioner’s sales were made at or less than O. P. A. ceiling 
prices. Petitioner performed reconditioning operations on 
the machines which it bought and resold. The second-hand 
machine tool business is subject to cycles. Skill and ex- 
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perience in buying are required to succeed in the business. 

Petitioner’s sales during the pre-war period were small 
in comparison with its 1942 sales, and it suffered losses 
in two of these years. 

In the fiscal year ended September 30, 1942, the aliquot 
portion of petitioner’s over-all net profits attributable to 
its renegotiable sales in the amount of $406,691.65, after 
adjusting deductions to reflect a salary allowance of 
$125,000 to its officers, was approximately $173,000. Peti¬ 
tioner’s profits were excessive in the amount of $143,000 
for the fiscal year ended September 30, 1942. 

OPINION 

Aruxdell, Judge: Except for the includibility of sales 
to the Defense Plant Corporation, there was apparent 
agreement between the petitioner and the respondent, in 
the administrative stage of this proceeding, as to the gross 
amount of petitioner’s renegotiable sales. Petitioner now 
concedes that, under National Electric Welding Machines 
Co., 10 T. C. 49, Defense Plant sales are renegotiable, and 
it is therefore willing to stand by the figure of $406,691.65 
as representing its renegotiable sales. The respondent 
admits in his answer that he used that figure in making his 
determination, but he denies the correctness of the figure 
and now contends that petitioner’s total renegotiable sales 
greatly exceeded that amount. 

220 The manner in which the amount of $406,691.65 
was determined—a sort of compromise between the 
respondent’s agent and the petitioner’s officers—is set out 
in our findings and need not be repeated here. At that 
time both sides recognized that not all the included sales 
would be renegotiable to the extent of 100 per cent be¬ 
cause the machines were probably not used by the vendees 
entirely on war production work; that the excess amount 
would offset some omitted sales which might, to a small 
extent, be renegotiable; and that, collectively, $406,691.65 
fairly represented the gross amount of petitioner’s renego¬ 
tiable sales. 
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Accepting the amount of the renegotiate sales to be 
$406,691.65, as originally determined by the respondent and 
now agreed to by the petitioner, we will proceed with the 
consideration of the reasons advanced by petitioner in sup¬ 
port of its contention that its excess profits were a sum very 
much less than $143,000. ' 

Petitioner contends that the respondent’s salary allow¬ 
ance is too low, and that this Court should allow either the 
full amount of $204,900 actually paid the officers or, at 
least, the amount of $188,400, which one of petitioner’s 
officers testified to as the amount finally allowed by the 
Bureau of Internal Revenue in settlement of the tax defici¬ 
encies. We find no warrant in the present record for dis¬ 
turbing the respondent’s allowance of $125,000 compen¬ 
sation, which, under the circumstances appears to us to 
be reasonable. While the Renegotiation Act, section 
403(c)(3), provides for the allowance of deductions of the 
character allowed under the Internal Revenue Code, it does 
not, as the petitioner recognizes, make the determination 
of the Bureau of Internal Revenue binding as to the amount 
of any particular deduction. Furthermore, as indicated in 
our findings, the tax case involved other issues and was 
settled by stipulation of the parties. 

221 We have taken note of the fact that petitioner’s 
business is speculative and subject to cycles, that 
risk is involved in its buying and selling operations, that 
considerable capital is employed in the business, and that 
petitioner carries its own inventory risk. We think, how¬ 
ever, that the determination of the respondent allows the 
petitioner an adequate return to compensate it for these 
factors. While the profits remaining to the petitioner after 
deducting the excessive portion might appear somewhat 
small, percentage-wise, by pro-war standards, in view of 1 
the tremendous volume induced undoubtedly by the war 
preparedness program we think the net return on sales, 
after renegotiation, is fair. Taking the record as a whole, 
we conclude that petitioner has failed to prove that its 
excessive profits were less in amount than those deter¬ 
mined by the respondent. 
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The respondent contends that the petitioner’s renegoti¬ 
ate sales were greater in amount than that determined by 
him, viz., $406,691.65, and he therefore asks that the exces¬ 
sive profits be determined in the amount of $250,000. It 
is incumbent upon respondent to prove the facts in support 
of his claim for an increased amount of excessive profits, 
a burden which he has failed to sustain. Nathan Cohen, 7 
T. C. 1002. 

Petitioner finally contends for an adjustment on account 
of accelerated amortization under section 124(d) of the 
Internal Revenue Code. One of its officers testified 
that in connection with the compromise of the tax defici¬ 
encies there was an additional allowance of $10,517.49 at¬ 
tributable to accelerated amortization. Assuming without 
deciding that this is a matter to be considered by this 
Court, the record fails to contain a certificate from the 
Bureau of Internal Revenue of any official action in that 
regard, such as is required to obtain a renegotiation re¬ 
bate. The petitioner should follow the procedure 

222 provided by section 403(a) (4) (D) of the Renegotia¬ 
tion Act, pars. 383.2 and 383.3 of the Renegotiation 

Regulations, and Mim. 6023,1946-2 C. B. 187, by filing claim 
for a net renegotiation rebate. 

Reviewed by the Court. 

An order will issue in accordance herewith. 

223 Decision 

Pursuant to the determination of the Court, as set forth 
in its Findings of Fact and Opinion, promulgated January 
27, 1949, it is 

Ordered and Decided: That the amount of petitioner’s 
excessive profits for the fiscal year ended September 30, 
1942, is $143,000. 

Entered: 

Entered Feb 3 1949 

(Signed) C. R. Arundell 
Judge. 
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TESTIMONY AND PROCEEDINGS. 

31 Court Room No. 805 

U. S. Post Office and Court House 

Cincinnati, Ohio 

October 28th, 1947, 2:00 p.m. 


32 Fred Bierbaum called as a witness for and on 
behalf of the Petitioner, having been first duly 

sworn, was examined and testified as follows: 

Direct Examination 

By Mr. McFarland: 

Q. Will you state your name? A. Fred Bierbaum. 

Q. And what is your connection with the Eastern Ma¬ 
chinery Company at the present time? A. I am President 
and Treasurer. 

Q. What was your connection during the fiscal year of 
1942? A. I was Secretary-Treasurer. 

Q. What kind of business is that concern engaged in? 
A. We were—are dealing in secondhand machine tools. 

Q. Was that their business during the fiscal year of 
1942? A. It was. 

Q. And for how many years prior to that? A. We have 
owned the business since September 22, 1925. 

Q. What has been the extent of your experience in that 
kind of business? A. I have been there thirty-two years. 

Q. What—to what extent do you have knowledge of the 
keeping of the books and records of that corporation? A. 
The books were kept by me or kept under my supervision. 
Q. Did you make any of the entries in the books? A. 
I did. 

33 Q. And I will ask you whether or not entries which 
—entries in the books which you did not make your¬ 
self were made during the fiscal year 1942 under your 
supervision and direction? A. They were. 
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Q. I will show—a binder of some yellow papers that pur¬ 
port to be invoices and some other yellow papers of similar 
property which have been detached from the binder—will 
you state what these things are? A. This group since— 
is renegotiable sales since April 28th, 1942 to September 
30th, 1942, as determined by myself and Mr. Hill of the 
Cincinnati Ordnance Department—District. 

• ••••••••• 

Mr. McFarland: May I identify this group of invoices 
that has been referred to as Petitioner’s Exhibit 1? 

(The document above-referred to was marked Petition¬ 
er’s Exhibit 1 for identification.) 

Q. Petitioner’s Exhibit 1 for identification • • * are the 
groups that you have referred to? A. That’s correct. 

Q. Now what are the other documents you have? A. The 
sales for the fiscal year beginning October 1st, 1941 and 
ending September 30th, 1942. 

Q. Now, I will ask you whether or not these two groups 
of invoices constitute all or represent all of the sales made 
by your Eastern Machinery Company during the fiscal year 
ended September 30th, 1942? A. They do. 

34 Q. How and what time were these particular docu¬ 
ments prepared—this Exhibit 1 and that other group 
of invoices? A. These invoices were prepared on the day 
of shipment. 

Q. Are they duplicate originals? A. Duplicate originals. 

Q. The originals sent to the consignee? A. That’s cor¬ 
rect. 

Q. And do these documents show the terms of sale if they 
were other than for cash? A. They do. 

Q. What was your normal method of or usual method of 
collection or receiving payment for these sales? A. One- 
third cash with order or all cash with ordinary sale, sight 
draft attached to bill of lading. 

• ••••••••• 
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Q. And the period of time between payment of sight 
draft was what? A. Two to six days according to the 
length of time it took for the draft to clear the bank. 

Q. * * * I will ask you to identify these cards which I 
have here. Speak up loudly so we can all hear. A. These 
are cards prepared and when the machines arrive on our 
floor gives a description on the machine on the floor and 
the selling price which I stated on the back for the 

35 cost cards—or rather cost price and the date of pur¬ 
chase and the freights was also added on. 

Q. Now those cards then show the cost of the particular 
machines to which those cards related? A. They do. 

Q. What are the particular machines ? Is there any rela¬ 
tion to the particular machines contained on that group of 
cards and the group which have been marked Exhibit 1? 
A. This group of cards covers the machines listed on those 
renegotiation invoices. 

Q. Contained in Exhibit 1 for identification? A. Yes, sir. 

Q. Those cards show the allocated cost? A. They do. 

Q. And will you state how those costs were arrived at; 
how you purchased the machines so we can understand how 
you arrived at your costs on those cards ? A. Secondhand 
machinery is purchased in lots and price is agreed upon on 
the total purchase. We fill in the invoices according to my 
opinion of the value and saleability of the individual ma¬ 
chines. For instance, suppose we paid $10,000. We might 
buy fifty machines and the value might range from $25.00 
to $3,000 on any particular machine. 

Q. Would the rapidity with which you might be able to 
resell the machine have anything to do in the making up 
of the allocation of the cost? A. That is an essen- 

36 tial item. 

Q. In what respect? A. Well, machines that I was 
of the opinion would sell quickly I put a higher value on, 
because otherwise we would have tremendous amounts tied 
up in inventory. Some inventory doesn’t move for a pe- 
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riod of ten years. In fact, there is a number of machines 
that was in stock for fifteen years. 

Q. You mean a number of machines contained in this 
Exhibit 1? A. Yes. 

Q. Would you say then that those were machines to 
which a low allocation of cost has been established! A. 
They were. 

Q. Did you make—did you establish that allocation your¬ 
self? A. I personally established prices on every machine 
that came into our plant. 

Q. Now in that cost as shown on that card, are there any 
building costs, rebuilding costs? A. No. 

Q. Are there any overhead charges reflected? A. No. 

Q. Any storage or anything of that sort? A. No, sir. 

Q. And no overhead at all? A. No, sir. 

Q. Those cost cards reflect merely your allocated—orig¬ 
inal allocated cost. Has any freight been included? 
37 A. The freight included on shipments from out of 
town. We just divide the cost of the carload roughly. 

Q. Now will you illustrate if you can, the extent and 
nature of the rebuilding cost of some of that machinery, 
particularly with reference to the 1937 flood? A. Well, that 
would be in these hooks and records. 


The Court: Do you think that you could reread that last 
question ? 

(Question read.) 

A. I believe I understand. In 1937, our plant was cov¬ 
ered by twenty feet of water. We were then located on 
Spring Grove, high in the flood district. The flood water, 
of course, brought in sand, sediment and all kinds of dirt. 

The tremendous weight of this water forced this sand 
and dirt into the bearings of all the machines in stock. Of 
course this required or rather resulted in a very heavy 
damage. It was necessary for us to completely dismantle 
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each and every machine in the building, at that time which 
was close to one thousand machines. 

This was a matter of years. Our employees were fixing 
these machines; removing the sand and dirt; rebuilding 
the bearings which were ruined by the flood and did any 
other work which was necessary. If the machines were 
dismantled in any case by this, they weren’t capitalized; 
they were charged off. 

Q. And these cards and these invoices, would they show 
which machines you had acquired prior to 1937 ? A. 
38 They do. 

Q. And do these cards show any of those rebuild¬ 
ing or second rebuilding costs'? A. They do not. 

The Court: In the light of his answer, would they? I 
understood— 

The Witness: Yes, they were charged off. 

Q. Can you state what this book is that I show you now? 
A. This is a purchase record from—for the fiscal year end¬ 
ing September 30,1942. 

Q. Will you identify these particular documents which I 
now show you? 

The Court: May I suggest that you have an identifica¬ 
tion marked on those before you do that? 

Mr. McFarland: I am not going to offer these in evi¬ 
dence. I am simply going to offer a summary made by 
another person. 

The Court: Even then I think you should have a mark 
for identification. Even if you don’t use them as a means 
of tying it up. 

Mr. McFarland: Very well. I think perhaps then we 
better ask the Clerk to mark these. 

(The documents above referred to were marked Petition¬ 
er’s Exhibits 2, 3, 4 and 5 for identification.) 

Mr. McFarland: In order of their reference, the in¬ 
voices for 1942 which were not deemed renegotiable by 
witness, marked as Petitioner’s Exhibit 2 for identification. 
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The cost cards referred to by this witness be marked 
Exhibit 3 for identification. 

39 That the purchase journal for the year 1942 be 
marked as Exhibit 4 for identification. 

And these papers which for the purpose of the record I 
will call secondhand machine tool report, be marked Ex¬ 
hibit 5 for identification. 

By Mr. McFarland: 

Q. Referring now to these papers that are marked Ex¬ 
hibit 5 for identification, will you state what those are? A. 
These are reports on secondhand machine tool purchases 
and sales. They were made either at the time the 0. P. A. 
went into effect on March 1st, 1941, or at the time the ma¬ 
chines were received on the floor. 

In case they were received on a later date, the double one 
represents the report on the sale. In each case they are 
clipped together. 

Q. Well now, taking these as a whole, I will ask you 
what the relation is to these particular reports, if there is 
any, and with these particular invoices that we have 
marked Exhibit 1 for identification? Would these—would 
they not cover the same? A. They cover the same machines 
which were considered renegotiable. 

Q. Now I will ask you whether or not these machine tool 
reports show the selling price of those particular machines 
that were sold and included in the invoices—included in 
either one? A. They do. 

40 Q. And on the reverse, is there a form which 
shows the 0. P. A. ceiling prices? A. There is. 

Q. And the percentage for rebuilding it as machinery? 
A. That’s correct. 

Q. Are these forms furnished by the 0. P. A. ? A. They 
were furnished by the 0. P. A. 

Q. Now will you state whether or not, if you know, 
whether these articles of machinery which you sold in the 
fiscal year of 1942 were subject to 0. P. A. ceiling prices? 
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A. They were subject to 0. P. A. ceiling prices and sold 
at such prices or lower. 

Q. I will ask you whether each and all of the sales that 
you or Eastern Machinery made during this fiscal year of 
1942 were made at or less than the ceiling price? A. They 
were. 

Q. Were any made less than the ceiling price? 


A. They were all made at or less than the ceiling price. 

Q. Were any made at less than the ceiling price? A. Yes, 
there were some. 

Q. Can you identify this particular book that I show you 
now, Mr. Bierbaum? A. This is a journal during 
41 the fiscal year ended September 30th, 1942. 

Mr. McFarland: May that be marked as Exhibit 
6 for identification? 

(The document above referred to was marked Petition¬ 
er’s Exhibit 6 for identification.) 

The Court: May I ask, do the papers in your Exhibit 1 
for identification total the sum that you have given me of 
four hundred and six thousand? 

Mr. McFarland.: Yes, they do. 

The Court: And no more and no less? 

Mr. McFarland: They total a sum in four hundred and 
six thousand. I left out the cents—the odd dollars and 
the odd cents in my opening statement, but they do total— 
we will get to that later in the testimony of the witness. 
They do total $406,691.65, which was the amount of re- 
negotiable sales reported by this witness. 

The Court: And used by the War Department? 

Mr. McFarland: Yes. 

Q. Now will you identify the ledger account? Will you 
state what these particular documents are that I now show 
you? A. These are expense accounts for the fiscal year of 
1942. 
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Q. Of the Petitioner? A. Yes, consisting of advertising, 
communications, depreciation discount, traveling, freight 
account, materials and operations, supplies— 

42 Q. I don’t think you need to go through all the 
details. I just want to identify them for the— A. 
This is the expense account and the sales account. 

Q. May that be marked as Exhibit 7 for identification? 

(The document above referred to was marked Petition¬ 
er’s Exhibit 7 for identification.) 

Q. Will you state whether or not these books and records 
that I have referred to and that you have identified here 
were kept in the ordinary course of business of the Eastern 
Machinery Company? A. They were. 

Q. Were the entries thereon made at or about the time 
the transactions they purport to represent took place? A. 
They were. 

Q. Do they truthfully reflect those transactions? A. 
They do. 

Q. Will you state whether or not those accounts were 
kept on a fiscal year basis? A. Yes, they were kept on a 
fiscal year basis ended September 30th, 1942. 

Q. Were they kept on a cash or an accrual basis? A. 
Accrual. 

Q. By refreshing your recollection from the books, if nec¬ 
essary, will you state what the total sales of the Petitioner 
for the fiscal year ended 1942 were? 

• ••••••••• 

A. The sales for the fiscal year were $1,674,280.60. 


43 Q. Can you state with respect to the cost of goods 
sold what the beginning inventory was for this year 
ended September 30th, 1942? 
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Will you point it out? Refresh your recollection, if nec¬ 
essary from the books and papers and state the page on 
the book where that appears ? A. Page 14. 

Mr. Crosswhite: May I ask what that book is that you 
are referring to? 

Mr. McFarland: Exhibit 6 for identification. 


A. The beginning inventory was $265,180. 

Q. Can you state the purchases for the fiscal year? 

• *#•*###*• 

Q. Will you answer that or shall I have it read back? A. 
The purchases reported is $370,428.14. 

The Court: Where are you taking that from? 

The Witness: From the journal—the closing entry. 

The Court: What page of the journal? 

The Witness: Page 14. 

By Mr. McFarland: 

Q. Now there are miscellaneous costs including general 
expenses and the material supplies. What was the amount 
of those? 


44 A. $124,501.37. 

By Mr. McFarland: 

Q. How much was paid for freight? A. $18,150.37. 

Q. How much was paid for wages ? A. $360,546.92. 

Q. Does that include any amount of the officers’ salary? 
A. It does. 

Q. How much? A. All officers’ salaries. 


A. $204,900. 

The Court: Those are salaries that were paid? 

The Witness: They were actually paid in the fiscal year 
ended September 30th, 1942. 










40 


By Mr. McFarland: 

Q. Can you tell me the total of those accounts which you 
have read? Do you have it in mind? If you don’t have 
that, well, never mind. Can you tell what the ending in¬ 
ventory was for that fiscal year? A. $208,826.11. 

Q. Can you tell me what cost or what goods sold—what 
cost of the goods sold was? A. That is made up of the 
beginning inventory plus purchases. 

Q. Oh. That is a matter of computation from these other 
figures you have given? A. Yes, sir. 

45 Q. Very well— A. That is one calculation. 

Q. Can you tell me how much interest was paid? 
A. $187.56 was earned, not paid. 

Q. Interest earned? A. Under Government obligations. 

Q. If any interest was paid, what—was it included in 
those other items? A. Yes. 

Q. How much depreciation was charged off on the books 
of account? A. $44,538.68. That includes amortization of 
the war facilities. 

Q. How much? A. $40,025.92 was the original amount. 


Q. Will you explain what that amortization arose out of? 
A. That was a plant where rebuilding was done. 

Q. Did you obtain certificates of necessity? A. We ob¬ 
tained certificates of necessity covering these facilities. 

Q. After the war was over, did you have any unused 
amortization which you applied in acceleration? A. We did. 

Q. Or in acceleration or backward application of 
46 that unused amortization? A. We did. 

Q. Do you know how much that amounted to? A. 
A little over $10,000. It is in the Internal Revenue Agent’s 
report. 

Q. Referring now to taxes, how much taxes other than 
federal income excess profits and declared value excess 
profit taxes did the company pay? A. $20,486.81. 
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Q. I should say did the company accrue on its books for 
that year? A. Yes. 

Q. How much advertising expense? A. $10,289.73. 


Q. And commissions paid? A. $24,148.21. 

Q. Discounts? A. $428.42. 

Q. Travel? Or rather, drayage? A. $36,072.71. 

Q. Travel expenses? A. $8,093.49. 

Q. Were there any other deductions or expenses that you 
haven’t included in there? A. I believe you have 
47 covered them all. 

Q. Do you know what the net income was before 
Federal taxes? A. $632,829.42. 


Q. Mr. Bierbaum, did you during the month of Septem¬ 
ber 1943 submit to the renegotiation officers in charge of 
the Cincinnati Ordnance District a statement showing, 
among other things, the net sales of Petitioner for the year 
ended September 30th, 1942, which were deemed subject 
to renegotiation? 


(Answer not recorded) 

Q. Do you know how much you reported to the renegoti¬ 
ation agency as being the total renegotiable sales? A. 
$406,691.65. 

Q. How do you or how did you arrive at that figure? A. 
We went over the sales, that is Mr. Hill and myself went 
over the sales together. 

Q. What sales did you go over together? A. All sales since 
April 28th, 1942. 

Q. Are you referring now to the sales— A. The sales 
book. 

Q. —as shown by the invoices which have been marked 
for identification as Exhibits 1 and 2? A. I am. 

Q. Will you proceed? A. Well on the Government 
48 contracts, of course, there was no argument. That 
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went in immediately. On the Defense Plants we claimed 
it wasn’t subject to renegotiation but Mr. Hill said it was 
instructions so we put them in. 

Q. You put them in? 


Q. Did the two of you discuss each of these invoices? 
Did you go over these invoices contained in Exhibits 1 and 
2? A. We did these all in the period from April 28th or 
about that date. 

Q. Or from April 28th afterwards? A. Yes. 

Q. Did you discuss with him anything about or rather 
before April 28th? A. Yes. 

Q. Did you include any invoices of shipments before 
April 28th? A. I don’t believe there was any involved 
finally, because we were paid in advance. 

Q. You say because it was paid in advance? A. Yes, we 
were on a cash basis. Secondhand machinery is all cash. 

Q. Well, you referred—I asked you some time ago about 
payments and I believe you said in some cases there was a 
third down and two-thirds sight draft? A. Yes, that’s cor¬ 
rect. But I don’t believe there was any at that time that 
wasn’t paid for. 

49 Q. Yes. A. My memory— 

Q. Who is this Mr. Hill that you refer to? A. He 
was auditor for the Cincinnati Ordnance District. 

Q. When did he call at your place? A. He called during 
August and September on five different days. 

The Court: What year? 

The Witness: 1943. 

By Mr. McFarland. 

Q. 1943? A. Yes, sir. 

Q. Did he check over any of these other records that we 
have marked for identification here? A. Yes, he checked 
1942 books and he also— 
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Q. Yon checked the 1942 books and— A. And showed 
him all the books that he required; checked the income tax 
returns back to 1937,1 believe, 1937,1938, 1939, 1940,1941, 
1942, and he went over them all and made copies. 

He also wanted the Internal Revenue Agent’s report on 
the salaries and he took the figure that the Internal Rev¬ 
enue Agent had originally allowed which the Tax Court 
later increased. 

Mr. Crosswhite: To which we object. The Tax Court 
has never increased any amount in this case, and I think 
your Honor knows it does not. I have objected to that 
statement every time it has come in. 

50 Mr. McFarland: We will not object to that por¬ 
tion being stricken, not because we agree with coun¬ 
sel’s statement, but we think his objection is well taken 
because it may call for a conclusion of the witness as to 
whether the Tax Court increased the, the allowance. The 
taxpayer certainly got the benefit of the increase but in 
telling us how he got it may be a question of argument and 
we will certainly take care of that later. But that latter 
part of his answer may be stricken. 

The Court: As I understand it, in the settlement of the 
Tax case, an agreement was entered between the Commis¬ 
sioner and the Petitioner here which allowed increase in 
salary which the Revenue Agent allowed? 

Mr. McFarland: That’s right. 

The Court: So that in the final determination as made 
by this Commissioner, which was embodied in an order by 
this Court, this larger amount was allowed? 

Mr. McFarland: That’s right. That’s what actually 
happened and in so far as any comment by the witness 
might be at variance with that, we will certainly be willing 
to stipulate that what your Honor said was correct, was the 
correct statement. 

By Mr. McFarland: 

Q. How much of the total of $406,691.65 as you reported 
as renegotiable sales constitutes sales to Defense Plant 
Corporation for the fiscal year 1942? A. $117,785. 
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51 Q. Turning now to these invoices which are shown 
in Exhibit 2 for identification, were any of these in¬ 
voices which were not included as renegotiable sales sold 
under priority orders? A. No, sir. 

Q. What was your observation with respect to whether 
or not priority orders were or were not obtained in connec¬ 
tion with sales to corporations having a right to obtain 
priority? A. Any corporation that had a right to obtain 
a—a corporation got one because they had only one—they 
were the only one that could get a delivery in a reasonable 
length of time. 

Q. Was it difficult to get deliveries at that time? A. Very 
difficult. We threw away practically a half a million dol¬ 
lars worth of business because we couldn’t get it out—that 
is civilian business. 

Q. So did you and Mr. Hill discuss that point at all? 
A. We did. 

Q. What—how did you happen to arrive at the four hun¬ 
dred and six thousand—the inclusion of those particular 
amounts that you did—those particular invoices that you 
did include? A. Well, we put all business that had priority 
and all government business down at one hundred per cent. 
Renegotiation was a new thing at that time and my best 
opinion was that it should be at one hundred per cent. Per¬ 
haps I was wrong. 

Q. Did you know at that time whether or not the com¬ 
panies to whom those sales were made were actually one 
hundred per cent renegotiable? A. I did not, at that 

52 time, but even General Motors had about sixty per 
cent in that fiscal year. 

Mr. Crosswhite: We are objecting to that. 

The Court: Strike that. 

By Mr. McFarland: 

Q. Very well. And why did you include that one hundred 
per cent? A. Well, they had priorities and— 

Mr. Crosswhite: May I ask where those priorities are 
shown? 
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The Witness: Priorities were furnished by the War 
Production Board. 

Mr. Crosswhite: Do you have the records to those here ? 

The Witness: Not any more. That was five years ago. 
We threw out priorities when the war ended and was glad 
to get rid of them. 

Mr. Crosswhite: You didn’t retain them in any way? 

The Witness: I didn’t think it would be required. 

By Mr. McFarland: 

Q. What was that ? A. They were there in 1943. 

Q. Now around—are there any of these invoices con¬ 
tained in Exhibit Number 2 which Mr. Hill thought might 
be renegotiable and which you thought might be ? How did 
you arrive at this particular decision to include some and 
not to include others? A. Well, as far as negotiable— 
renegotiable business is concerned, that was pretty big and 
indefinite at that time. 

53 Mr. Crosswhite: You mean to yourself? 

The Witness: To myself and to the whole Board 

also. 

•**•**•*•• 

Q. Now I would like to get this right. After Mr. Hill had 
been out to your place five times you then prepared a re¬ 
port? A. That’s right, in accordance with our joint agree¬ 
ment. 

Q. Did you go over—had you gone over the figures con¬ 
tained in that report with Mr. Hill before you submitted 
that report? A. The question was on costs. I told him you 
get no cost. I didn’t know of any way to keep a cost deal 
in a secondhand machinery plant. Some machines you use 
have parts. Now you might take a part off of one machine 
and two years later you might take another part off the 
same machine. 

How you can determine or divide the cost, I don’t know 
and we had a number of parts that came in with machines 
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on which no tops had been set up and they were just thrown 
in, and they accumulated over a period of twenty years. 

In fact, we had many tons of parts for machines which 
are several years old in our stock room. 

Q. Referring now to the question of salaries during the 
fiscal year 1942, to whom were those salaries of $204,900 
paid? A. George Bierbaum was President—$70,400. Fred 
Bierbaum was Secretary-Treasurer, drew $70,400. Robert 
Bierbaum was Vice-President and drew $64,100. 

Q. What is your relation to George Bierbaum? A. We 
are brothers. 

Q. And what is the relation of Robert Bierbaum? 
54 A. He was my nephew. 

Q. What are the stock holdings of each of the par¬ 
ties? A. Approximately equal, that is between George 
Bierbaum and Fred Bierbaum. 

Q. About how many shares, if you recall? A. George 
owned 2,622. Robert three shares; Fred 2,622 shares and 
another brother Charles 3 shares. 

Q. Will you state as near as you can • • * the work that 
was done by these three officers and the allocations of their 
duties? A. We operated seven days a week and we all 
averaged, I would say ten hours or more a day during the 
entire year of 1942. 

Q. What were the duties—the allocation of duties? A. 
Well, I run the office and I had the general supervision of 
the entire plant. I was, you might call me a general man¬ 
ager. I bought and sold over—seldom over a distance of 
one hundred miles because I couldn’t leave the office for 
any length of time; just ordinary trips as far as Columbus 
or Indianapolis. 

George and Robert Bierbaum bought and sold and trav¬ 
eled all over the United States and outside of the United 
States. 

Q. Did you have charge of the rebuilding plant? A. Yes, 
I was general manager of the entire plant. 

Q. You had charge of that? A. Yes, I supervised it 
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Q. Did each of you do any selling here at your offices or 
rooms? A. Yes. 

55 Q. In Cincinnati? A. We sold there and in the 
field. 

Q. Did you employ any salesmen at all or any buyers? 
A. No, sir, the officers handled that. 

Q. I notice some small figures in here for selling commis¬ 
sions, do you know what they were? A. That was discount 
to dealers. 

Q. Oh— A. We handled the collection and remitted the 
amount to them. 

Q. What is the importance of buying and selling in its 
relation to the profits of the company and with particular 
direction to 1942 ? A. That was where the money was made 
in buying at prices where we could afford to rebuild and 
sell at a profit. 

Q. And was that of any particular or unusual importance 
during the period of price ceilings? A. Yes, that was a 
very difficult matter at that time to buy for less than the 
ceiling. Naturally people read in the papers what they 
could charge and they would make every effort to charge it. 
That is human nature. 

Q. So that your problem was to buy at less than the ceil¬ 
ing prices too? A. Yes, pay as low as possible. 

Q. And to sell— A. Sell at the ceiling price if possible. 
Q. Now can you give me illustrations of the particular 
problems that—or risks that you and the others who bought 
in going out and making purchases—what kinds of 

56 risks and problems did you have in making those 
purchases? A. We were at the mercy of the O. P. A. 

They could cut the prices— 

Q. In other words when you were buying in 1942, you 
all had in mind the possibility in buying that your ceiling 
prices might be reduced? A. Yes we were just all fully 
aware of that danger. 

Q. Now what about other risks? A. Yes there was a very 
great risk for no one knew when the war would end and 
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we were buying at high prices according to past practices. 

Q. And if the war ended? A. If the war ended, we would 
take an awful loss. 

Q. And was there any risk in the purchases with respect 
to this reconditioning cost? A. Yes, if we bought machines 
that had the essential elements broken or destroyed or so 
badly damaged that they couldn’t be replaced. The cost 
of mending many parts from the factory more than ate up 
the difference between the cost price and the selling price. 

Q. I will ask you whether or not it was necessary for a 
buyer to ascertain the cost of the rebuilding and the prob¬ 
lems of obtaining parts and materials for rebuilding? A. 
Yes, very important for him to know what we had on hand 
in the way of repair parts. It was very important to know 
how badly the machines were used up and if it was neces¬ 
sary to make changes or repairs. 

57 Q. Now can you tell whether or not—do you know, 
was it the normal practice in the industry or the 
business in which you were engaged to employ salesmen 
and buyers? A. It is. 

Q. Do you know what the normal buyers’ commissions 
and salesmen’s commissions are in your industry? 

Mr. Crosswhite: As to what time? 

By Mr. McFarland: 

Q. In 1942, for the fiscal year ? A. Ten per cent is a cus¬ 
tomary practice. In fact, the Government through the 
War Assets Administration allowed twelve per cent orig¬ 
inally, and now seventeen percent. It is secondhand ma¬ 
chine tools, the same as we deal in. 


Q. Mr. Bierbaum, I will show you the document and ask 
you to state whether or not you can identify that particular 
document? A. It is an Internal Revenue Agent’s report 
dated April 29th, 1946. 

Q. Addressed to whom? A. The Eastern Machinery 
Company. 
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Q. And will yon state whether or not that was received 
by the Eastern Machinery Company through the mail. A. 
It was. 

Q. Will you state what years it relates to? A. It covers 
1941, 1942, 1943 and 1944. 

Q. Does it contain any reference to amortization adjust¬ 
ment? A. It does. 

58 Q. Well—what was that? A. It does. 

Mr. McFarland: We would like to offer this re¬ 
port in evidence, if the Court please, after having it marked 
as Petitioner’s Exhibit No. 8 for identification. 

(Offer objected to and objection sustained) 


Q. I would like to ask you whether or not you can state 
how or where, if you did, you received that particular 
document? A. We received this document through the mail 
from the War Production Board ordering industrial ma¬ 
chines on priority. 

Q. Will you— 

Mr. McFarland: May I have that marked? I believe 
Exhibit 9 for identification. 

(The document above-referred to was marked Petition¬ 
er’s Exhibit 9 for identification.) 

Q. This Exhibit 9, I will ask you whether or not during 
the year ’42 you, the Petitioner, acted in making those sales 
in conformity with this particular letter or directive? A. 
We did. 

Mr. McFarland: I will offer this letter in evidence. 

The Court: May be received. Let the Clerk of the Court 
mark it received as Exhibit 9. 

59 (The document above-referred to was received in 
evidence as Petitioner’s Exhi bit 9.) 
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Q. Will you state whether or not the inventory on April 
28th, 1942 was of a fair market value in excess of its cost! 

• ••••«•••• 

A. It was, I say, worth five to six times cost. I would 
say its fair value was over one million dollars. 

By Mr. McFarland: 

Q. What is the distinction between fair value and its fair 
market value! A. Well the fair market value is, for that 
time and place, and the fair value, I would say, would be 
the same. 

Q. You don’t make any distinction between those! 
What about replacement costs! A. We couldn’t replace it 
for a million and a half I would say, at that time. 

Q. What does that mean with respect to relative cost! 
A. Well that meant the inventory was, I say, worth five to 
six times the cost so that—owing to the great demand for 
machinery existing at that time and the number of ready 
buyers for cash. 

Q. And for replacement, how much in addition to cost 
would be for cost to replace that machinery on April 28th, 
1942! A. I don’t think we could replace it even with all our 
knowledge of markets and sources of supply. I do not be¬ 
lieve we could replace it for a million and a half. 

60 Q. And is that five or six times what it cost! A. 
That is about 800 per cent. 

Q. About 800 per cent! A. The inventory was around 

$ 200 , 000 . 

Mr. McFarland: If your Honor please, we have in the 
Court Room a witness who is a certified public accountant, 
who wishes to identify the summary which he has prepared 
on the prices of certain items or rather records that were 
identified in the Court Room. 

I think his testimony wouldn’t take over about ten min¬ 
utes and he could get back to his office and I ask leave to 
withdraw the witness who was on the stand at the adjourn- 
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ment last night and to pnt this other witness on the stand 
for that period of time. 

The Court: Is there any objection? 

Mr. Crosswhite: We have no objection. 

The Court: Without objection. 

Whereupon, 

John K. Gordon, Jr., called as a witness for and on behalf 
of the Petitioner, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 
By Mr. McFarland: 

Q. Will you state your name please? A. John Khil Gor¬ 
don, Jr. 

Q. And your business address? A. 522 Dixie Terminal 

Building, Cincinnati, Ohio. 

61 Q. What is your business—your profession? A. 

Certified Public Accountant employed by the firm of 
Murphy, Lanier and Quinn. 

Q. Have you prepared a summary or schedule summariz¬ 
ing information contained in the documents which were 
documents and records, books and records which were iden¬ 
tified in this Court Room as Exhibits 1, 3, 4 and 5? A. 
Such a schedule was prepared under my supervision and 
direction. 

Q. I will ask you whether this schedule which has been 
marked Exhibit 10 for identification is that schedule? A. 
Yes, it is. 

Q. And does that schedule correctly show, in so far as it 
purports to show, the summary of the information con¬ 
tained in these records, books and records that I have re¬ 
ferred to? A. It does with the exception of one incident 
where a cost card is missing and it could not be located and 
several 0. P. A. reports. 
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Q. And is that one incident in which a cost card was 
missing indicated—the particular cost card, is that indi¬ 
cated on this schedule! A. Yes. 

Q. And are the cases where the 0. P. A. prices were 
missing from those 0. A. records, is that also indicated 
on this schedule! A. They are so indicated. 

62 Q. As far as the schedule is concerned, it does 
show or correctly reflect the facts in so far as it 
purports to do so? A. Yes. 

Q. What was that? A. Yes. 

Mr. McFarland: We offer this schedule or summary in 
evidence, if the Court please, as Petitioner’s Exhibit No. 10. 


(This document above-referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit No. 10.) 


Mr. McFarland: At this time, your Honor, Exhibit 10 
having been received in evidence, I shall offer in evidence 
the Exhibit that has been marked Exhibit 1 for identifica¬ 
tion. 

The Court: And you might state what that is? 

Mr. McFarland: That is the group of invoices which 
form the basis for Eastern Machinery Company’s submis¬ 
sion of the total of $406,000 and some odd dollars of re- 
negotiable sales. 

The Court: According to you, that represents all the 
renegotiable sales, is that correct? 

Mr. McFarland: Yes, your Honor. 

The Court: And I suppose in addition there are some 
that you think are not renegotiable? 

Mr. McFarland: That’s right. 

The Court: Those are Defense Plant sales? 

63 Mr. McFarland. Yes, and we think that many of 
these other than the Defense Plant are not 100% re¬ 
negotiable sales, but for want of information, we are not 
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contesting. The fact is that we have offered these as being 
renegotiable. 

Mr. Crosswhite: I have no objection to that. 

The Court: May be received as Exhibit 1. 

(The document above-referred to was received in evi¬ 
dence and marked as Petitioner’s Exhibit 1.) 

Mr. McFarland: I now offer in evidence Petitioner’s 
Exhibit 3 which has been marked for identification, being 
the cost cards of the particular items which were included 
in the invoices which have been received as Exhibit 1. 

Mr. Crosswhite: No objection, your Honor. 

The Court: May be received. 

(The document above-referred to was received in evi¬ 
dence and marked as Petitioner’s Exhibit 3.) 

Mr. McFarland: I now offer in evidence the Exhibit 
which has been marked Petitioner’s Exhibit 4 for identifica¬ 
tion, being the purchase journal of the Petitioner for the 
fiscal year ended September 30th, 1942. 

Mr. Crosswhite: No objection, your Honor. 

The Court: May be received as Exhibit 4. 

(The document above-referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit 4.) 

Mr. McFarland: I now offer in evidence the Exhibit 
which has been marked Petitioner’s Exhibit 5 for 
64 identification, being the secondhand tool—machine 
tool reports of the Petitioner to the Office of Price 
Administration for Civilian Supply with respect to the par¬ 
ticular invoices which have been received in evidence as 
Exhibit 1. 

Mr. Crosswhite: No objection. 

The Court: May be received as Exhibit 5. 

(The document above-referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit 5.) 
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Mr. McFarland: You may cross examine the witness. 

The Court: What did we call this last? 

Mr. McFarland: 0. P. A. reports. 

Cross Examination 

By Mr. Crosswhite: 

Q. Mr. Gordon, the Petitioner’s Exhibit 10, I under¬ 
stand is merely a computation taken from these particular 
records and is not based upon your knowledge of what 
sales were renegotiable or not, is that right, sir? A. That’s 
correct, sir. 

Q. And you would not purport to, by this to say that 
other sales were not renegotiable, is that right? A. I do 
not. 

Q. What was that? A. I do not. 

Mr. Crosswhite: No further cross examination. 

The Court: That is all. Just a moment. Say you just 
take one item and show me just where he gets that 
65 data. 

Mr. Crosswhite: I think your Honor is right on 
that. I was going to raise that with Mr. Bierbaum. 

The Witness: The first column, the customer’s name 
taken from the copy of the original sales invoices. 

The Court: Which is Exhibit 1? 

The Witness: Yes, it is Exhibit 1. The description of 
the machine and the stock number have been taken from the 
little white card—the cost card, Exhibit 3. 

The Court: Exhibit 3? 

The Witness: And supplemented in several cases by the 
purchase journal. 

Mr. McFarland: Exhibit 4. 

The Court: Well now, does that cost card show the stock 
number, the name of the machine and the date it was 
bought? 

The Witness: It does. 

The Court: Where did you get the information on the 
date of sale? 
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The Witness: The date of sale is taken from Exhibit 1, 
the duplication invoice. 

The Court: And does that— 

The Witness: That shows a number; the sales invoice 
number which is shown in the column to the right of the 
date it is sold. 

The Court: What appears on Exhibit 1? What number? 

Mr. McFarland: There are a great many numbers, 
but— 

66 The Court: He has got on this Exhibit 10 a num¬ 
ber 8056, where does that come from? 

The Witness: That comes from the upper right hand 
corner of the sales invoice. 

The Court: On Exhibit 1 ? 

The Witness: On Exhibit 1. 

The Court: Where do you get your cost? 

The Witness: The cost is taken from the stock cards, 
Exhibit 3 of the purchase journal. 

The Court: Now look at that particular card and see 
what it says? 

Mr. McFarland: 8050. 

The Court.: 8056. 

Mr. Walker: It is on the back of the first card. 

The Witness: This card shows on this side the cost of 
$5.00 for this machine. 

The Court: Go ahead. Where do you get your sales 
price? 

The Witness: The sales price is taken from the copies 
of the sales invoice which is Exhibit 1. 

The Court: Where did you get this particular one you 
are talking about which shows the sales price? 

The Witness: It shows the sales price of $1,100.00. 

The Court: Does that show it was sold to Jones at 

$ 1 , 100 . 00 . 

The Witness.: Yes, it does. 

The Court: Well now, how about the information in the 
last two columns? 
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67 The Witness: The information from the two—the 
last two columns is either shown or has been com¬ 
puted from the reports to the Office of Price Administra¬ 
tion, as Exhibit 5. 

(Discussion off the record.) 

The Court: Just describe it in the record. 

The Witness: The rebuilding selling price is shown on 
the form and the “as is” selling price is computed in ac¬ 
cordance with the instructions on the form as based on its 
classification as to age. 

The Court: Well where did you get that figure? 

The Witness: That is arrived at by this particular ma¬ 
chine on a line four of page one, which shows it falls in 
class four and “as is” is selling price according to the 
instructions on the other side of the form which says that 
it shall be computed at fifty per cent of the price of the 
new machine and this particular machine has shown prices 
of $4,200. 

The Court: Well that appears that that machine was 
sold for $1,000 less than the O. P. A. ceiling price? 

The Witness.: $1,000 less than the “as is” ceiling price. 

The Court: It was sold “as is” I suppose or would you 
know? 

The Witness: I do not know how it was sold. 

Mr. Walker: The form will show how it was sold. 


Cross Examination Continued 
By Mr. Crosswhite: 

Q. With respect to the documents which are called Peti¬ 
tioner’s Exhibit 5, did you put any of the figures on 
68 there or were those already on this Exhibit which 
was the sale to W. F. and John Barnes? A. No, they 
were already there. 

Q. They were already there? You say them just as they 
were shown? A. Just as they were shown. 





57 


Q. This form 100 to W. F. and John Barnes? A. Yes. 

Q. I hand you the card which is part of Petitioner’s Ex¬ 
hibit 3 and ask you to state, if you know, when the figures 
were placed on that? A. I don’t know. 

Q. You don’t have any idea? On the upper part of this 
there are some other figures. Can you make them out or 
do you know what they are? A. I was advised that on 
this side of the card— 

Q. That is the front side of the card? A. The front side 
of the card that was the public selling price for the machine. 

Q. And on that one, can you make out what the original 
was on that? Is it $250? A. It appears to be $250. 

Q. That looks as though it has been scratched out and 
four hundred and fifty inserted, is that right? A. Yes. 

Q. And down below eleven hundred, placed in red pencil 
and this particular period was for eleven hundred, is that 
right? A. Yes. 

69 Q. But you don’t know when those figures were 
put on or when they were scratched out? A. I do 
not know. 

Mr. Crosswhite: I have no further examination. 
Redirect Examination 
By Mr. McFarland: 

Q. Are you sure of the figures that have been scratched 
out, the amounts that you testified to as having been 
scratched out? A. Well the figures which were scratched 
out were not used in compiling the Exhibit because the 
sales price was taken from the sales invoices rather than 
the card. 

Mr. McFarland: Very well, nothing further. 

(Witness excused.) 

Mr. McFarland: Mr. Bierbaum, will you resume the 
stand? May Mr. Gordon be excused, your Honor, subject 
to recall if you wish him? 

The Court: Very well. 
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Whereupon, 

Fred Bierbanm having been previously duly sworn, re¬ 
called as a witness, resumed the stand and testified as 
follows: 

Direct Examination 
By Mr. McFarland: 

Q. Mr. Bierbaum, you were sworn and testified yester¬ 
day with respect to this case ? A. I was sir. 

70 Q. Yesterday you testified as to certain items of 
income and deductions of Petitioner as shown in the 
books of account for the fiscal period ended September 
30th, 1942. 

Can you state what adjustments or final allowances the 
Bureau of Internal Revenue made with respect to the items 
of deductions to which you referred? 


A. The salaries were adjusted downwards to a figure of 
$188,400. 

Q. WTiat was it adjusted from? How much salaries did 
you claim? A. The amount claimed was $204,900. 

The Court: For what period? 

The Witness: For the fiscal year, 1942. 

By Mr. McFarland: 

Q. And do you know how much—how much was allowed 
by the Respondent in this case? 

The Court: Well now, you mean by the Attorney Gen¬ 
eral—the Secretary of War; is that who you are asking 
about? 

Mr. McFarland: How much allowed—was allowed in the 
renegotiation? 

Mr. Crosswhite: I want to ask him some questions on 
that before he answers. 

Mr. McFarland: Well, I asked that only as a matter of 
clarification for the Court 

The Court: Ask him. 
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71 By Mr. McFarland: 

Q. Do you know how much was allowed in connection 
with the Renegotiation proceeding? A. The amount was 
not stated in— 

Mr. Crosswhite: Answer that yes or no, isn’t that right? 

Mr. McFarland: Why can’t he make his statement as 
he wishes without interruption, then if counsel wants to 
strike the answer, he can? 

Let us proceed and see if we can’t get something helpful 
in the record here. 

A. The amount allowed wasn’t stated in writing, but Mr. 
Hill said he would allow the same salaries as allowed by 
the Commissioner of Internal Revenue at that time. 

By Mr. McFarland: 

Q. And how much was that? A. It is on the tax report. 
The salaries were $125,000 in the original report of the 
examining agent. 

Mr. Crosswhite.: As for that matter, sir, that was made 
shortly—not shortly before Christmas, 1942? 

The Witness: For the year ended 9/30/42. 

Mr. Crosswhite: WTio do you mean by examining agent? 

The Witness: Homer Lee. 

Mr. Crosswhite: He is a deputy collector, isn’t he, sir? 

The Witness: He was the Internal Revenue Agent that 
came to our office, showed us his card and inspected our 
books. 

72 The Court: In any event, that is the figure which 
you understand that the renegotiation left? 

The Witness: That is what they told me, but they would 
put no figures in writing. 

By Mr. McFarland: 

Q. Now, Mr. Bierbaum, were there any other adjust¬ 
ments? 
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A. Amortization originally claimed and allowed was $40,- 
025.92. This was increased by accelerated amortization to 
$50,543.31. 


Q. Will you state the amount of amortization which you 
deducted originally and the amount which you were allowed 
by the Bureau of Internal Revenue for the fiscal year ended 
September 30th, 1942? By you, I mean the Petitioner in 
this case. A. We deducted originally $40,025.92. The 
amount allowed by the Collector of Internal Revenue was 
$50,543.39. 

The Court: Is that the Collector or the Commissioner? 

The Witness: Pardon me, I don’t know the difference be¬ 
tween the two. I suppose the Collector in town, isn’t it? 

By Mr. McFarland: 

Q. Well now, without regard to the Collector or the Com¬ 
missioner, can you state whether that was allowed by the 
Bureau? A. It was allowed by the Bureau. 

Q. Did you not furnish your original figures to the re¬ 
negotiators with respect to that item? Did you furnish 
that to them? A. The smaller figure? 

73 Q. The $40,000 figure? A. Yes, sir. 

Q. Now were there any other adjustments that 
were allowed by or made by the Bureau of Internal Rev¬ 
enue with respect to the 1942 tax determination which were 
at variance with the amounts that you stated from the 
books of account? A. The taxes originally claimed were 
$20,539.18. This was reduced to $18,039.18, by reason of 
the carry-back of capital stock tax. 


Q. Will you state what kind of taxes these were? Will 
you state whether or not they were taxes other than Fed¬ 
eral income excess profits and declared value? A. They 
were, sir. 

Q. Weren’t they the taxes you had deducted upon your 
original income tax return? A. They were. 
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Q. And the allowance that yon have stated was the al¬ 
lowance that was finally made? A. Yes, sir. 

Q. And how mnch taxes did you show as deductible in 
your report made to the renegotiation authorities ? A. $20,- 
539.18. 

Q. Were there any other adjustments made by the Bu¬ 
reau of Internal Revenue other than those you have stated, 
with respect to any of the items of income or deductions 
that you testified to from the books? A. No, sir. 

74 Q. Now, by the way, do you know whether this tax 
liability of the Petitioner in this case for the fiscal 

year 1942 was the subject of a petition filed with this Court, 
the Tax Court of the United States? A. It was, sir. 

Q. And was that tax liability finally determined by that 
Court? A. It was, sir. 

Q. And was it on the basis of the stipulation of the par¬ 
ties? A. It was. 

Q. That is all I want to show. Now yesterday, you testi¬ 
fied with respect to Exhibit 2 which has been marked for 
identification and Exhibit 1 which has been received in evi¬ 
dence, that is the invoices. 

I would like to ask you to enlarge your testimony with 
respect to the particular invoices that were included in re- 
negotiable sales and to ask you, for the purpose of clarifica¬ 
tion, well, whether each of these invoices was a purchase 
order which showed existing War Price ratings? A. It 
was, sir. 

Q. How were those ratings shown on the purchase or¬ 
ders? 

Mr. Crosswhite: The purchase orders would be the best 
evidence as to what they show and we want to ask for those 
purchase orders. 

75 The Court: Well, are they here? 

The Witness: They are no longer available, sir. 
We keep records for three years only on account of our 
small office space. 
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The Court: They are not in existence? 

The Witness: They are not in existence. 

The Court: Go ahead. 

The Witness: They were examined by Mr. Hill at the 
time. 

By Mr. McFarland: 

Q. Did you have those at the time Mr. Hill was there? 
A. Yes, sir, that was in the three year period. We thought 
that was agreed upon. 

Q. Now, if we may get an answer to the question that was 
supposed to be answered? 

Mr. McFarland: Will you read that question hack? 

(Question read.) 

A. The ratings were determined by the War Production 
Board which affected the purchasers of machinery. We 
were compelled to accept orders with the war rating regard¬ 
less of whether or not we had civilian orders at the same 
or higher prices at the time. 

Q. And how were those war priority ratings shown on 
the orders that you received? A. By a stamp—a certificate. 

Q. And what kind of a stamp; what kind of a certificate? 
A. Well this order covered War Production priority, see, 
the highest was double A1 and one of them, they had triple 
Al, and you got to fill the orders according to the rat¬ 
ings. 

76 If somebody else came in and didn’t have any pri¬ 
ority and offered you a thousand dollars more if you 
could take it within the ceiling, you still wouldn’t be per¬ 
mitted to do it. 

Q. Now have you prepared a balance sheet from the 
books of the Company which are in the Court Room here? 
A. I have, sir. 

Q. Showing or reflecting those books, as showing the 
close of the fiscal year ended September 30th, 1942? A. 
Yes, sir. 

Q. Is this that document? (Handing) A. This is it. 
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Q. Does it truthfully show those items which it purports 
to show? A. It does. 

Mr. McFarland: I will offer this in evidence, if the Court 
please. 

*•*•*#•*•# 

(The document above-referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit 11.) 

• ****#**#• 

Q. Mr. Bierbaum, based upon your knowledge and ex¬ 
perience as general manager of the Labor Department of 
the Company, can you state the approximate cost of rebuild¬ 
ing machinery included in Exhibit 1 that has been received 
in evidence here? A. About $120,000. 

• ***#*•••• 

77 Q. Just so the record may be clear, I asked you 
about Exhibit 1 but I believe I failed to ask about 
the orders that are contained in Exhibit 2—invoices con¬ 
tained in Exhibit 2. 

Now, the orders with respect to the invoices, I will ask 
you whether or not any of those orders did bear a priority 
stamp? A. What is Exhibit 2? 

Q. Exhibit 2 is the invoices of those sales which were 
not included by you as being renegotiable. A. No, they 
had no priority stamp. 

Mr. McFarland: That is all from this witness, your 
Honor. 

You may cross examine. 

Cross Examination 

Mr. Crosswhite: I will offer this as Respondent’s Ex¬ 
hibit 1. 

The Court: Not 1, as A. 

Mr. Crosswhite: A. Respondent’s Exhibit A, and which 
has been previously identified, having been previously 
marked for identification as Petitioner’s Ex) bit 2, the 
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contents of which have been heretofore offered in Peti¬ 
tioner’s testimony by Mr. Fred Bierbanm. 

Mr. McFarland: There is no objection, your Honor. 

The Court: May be received. Let the clerk mark that. 

(The document above-referred to was received in evi¬ 
dence and marked Respondent’s Exhibit A.) 

By Mr. Crosswhite: 

Q. Referring to Exhibit 11, Mr. Bierbanm, from what 
books which are now in the Court Room did you ob- 
78 tain those figures? A. Cash Journals. 

Q. Where are those sir? A. Right there. 

Q. I hand you a document which was given to me by one 
of your counsel and ask you to state what that is? A. Gen¬ 
eral ledger of the Company. 

Q. General ledger of the Company. 

The Court: During what period? 

The Witness: This covers capital accounts right now. 
It is right up to date. That is why I would like to— 


Q. I hand you a document which was handed to me by 
your counsel and ask you to state what that is, sir? A. That 
is our cash book for the year 1942. 

Q. What does that contain? How is that set up, sir? 
A. It contains receipts and disbursements and cash—that is 
checks, of course. Those were put in the bank and— 

Q. Does this show the date when you received the pay¬ 
ment of these items? A. Yes, on the side. 

Q. On the side. Just referring to one item here so we 
can follow it on, here is an item referring to Page 44 of that 
cash book, I notice an item which is shown here as August 
14th, in the amount of $3,120, is that right? A. That’s 
right. 

79 Q. From the Doughnut Corporation of America? 
Is that the date you received the money, sir? A. Yes, 


sir. 



65 


Q. That is shown as accounts receivable. Wouldn’t that 
be cash if it is accounts receivable? A. That would be in 
check, of course. 

Q. It would be in check? A. Yes. 

The Court: Is that an item that you were asked about 
on Exhibit 10? 

Mr. Crosswhite: Sir? 

The Court: I asked him about your inquiry about Ex¬ 
hibit 10. 

Mr. Crosswhite: No, you mean 11; this balance sheet 
sir? 

The Court: No on this one. 

By Mr. Crosswhite: 

Q. Now I refer you to invoice 8065 which shows that the 
invoice to the Doughnut Corporation of America paid the 
10th, I notice that you have it entered on the 14th, is that 
right, sir? A. It was shipped on the 10th, but the draft 
was paid on the 14th. 

Q. What do you mean the draft was paid on the 14th? 
A. As I said, we usually received one-third cash with order 
and balance thereafter. This item for $3,120 was made by 
sight draft which was sent from the bank for collection. 
We got our money back on the 14th. 

Q. On the 14th was when you actually received that 
money, sir? A. That’s right. 

80 Mr. Crosswhite: I would like to offer them as 
Respondent’s Exhibit B in view of the fact that we 
are going to check this later; the cash book of the Peti¬ 
tioner showing these cash receipts and disbursments— 

The Witness: That’s right. 

Mr. Crosswhite: —for the year 1942. 

Mr. McFarland: May I ask the witness one question 
about that before noting my objection or non-objection? 

Mr. Crosswhite: Go right ahead. 

Mr. McFarland: Does this cash book contain any mat¬ 
ters that are necessary for the current running of the Com- 
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pany or keeping of the current books of account or running 
accounts ? 

The Witness: No, sir. 

Mr. McFarland: I have no objection. 

The Court: May be received. 

(The document above-referred to was received in evi¬ 
dence and marked Respondent’s Exhibit B.) 

By Mr. Crosswhite: 

Q. Now are there any other books of original entry that 
you used in compiling Exhibit 11? A. No, sir. 

Q. And those two exhibits, Respondent’s Exhibit A and 
B were the only two that would be necessary to verify the 
figures set forth in Exhibit 11? A. Yes, sir. 

81 Mr. McFarland: I don’t think it is A and B. I 
think A was the invoices. 

Mr. Crosswhite: That is B and C ? 

The Court: You haven’t offered this ledger. 

Mr. Crosswhite: I beg your pardon. 

The Court: What do you want to ask him? Is it whether 
or not this balance sheet was made up from Exhibit B, 
the cash book and from the ledger which has been pro¬ 
duced but has not yet been received in evidence? 

Mr. Crosswhite: That’s right. 

The Witness: The answer is yes. 

Mr. Crosswhite: Thank you. 

By Mr. Crosswhite: 

Q. Were there any underlying card records or detail rec¬ 
ords concerning the items of expenses which were shown in 
your cash book? A. No cost cards. 

Q. How do you—what records do you keep before you 
transfer them to the cash book? A. We get an invoice 
and the invoice is paid. 

Q. That would be for your ordinary proof, is that right? 
A. For all proof, I would say. 

Q. Well, that is when you sell something. I am talking 
about your disbursements at the present time. For example, 
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yonr travel expenses. How do you keep those ? What rec¬ 
ords do keep of those travel expenses? A. Simply the 
amount charged up in the ledger. 

82 Q. But is that the first place you entered that in the 
books? A. It is first entered in the cash book. 

Q. And that is the cash hook over there? A. Yes. 

Q. Are there any underlying breakdowns of those items 
or records before you put it in the cash book? A. Just 
the name of who traveled. 

Q. And isn’t there a ledger account of any breakdown of 
those items of any kind? A. There is a ledger account 
where the total is, yes, sir. 

Q. May I see that sir? A. Here is the expense accounts 
(indicating)—there it is. 

Mr. Crosswhite: Have you offered—you haven’t offered 
this in evidence yet, have you, Mr. McFarland? 

Mr. McFarland: No, I haven’t. 

Mr. Crosswhite: It has only been marked for identifica¬ 
tion, is that right, sir? 

Mr. McFarland: I think so. 

By Mr. Crosswhite : 

Q. Well, I notice you have items, say for example in July, 
for traveling expenses of $1,071.25. A. That is the total 
for the month. 

Q. WThere is the folio to which you refer? A. Cash 
Journal. 

Q. You take it from there and put it in here, sir? A. 
That’s right. 

83 Q. There is no other entry made on any of your 
books and records prior to an entry in the cash book? 

A. No, sir. 

Q. I believe you have stated, but I want the record to be 
very definite on that, at the time you make a sale of a 
piece of machinery, how is that account or rather how is 
that transacted, Mr. Bierbaum? A. WTiat do you mean 
how is it transacted? 

Q. All right, you sell somebody—during 1942, the Dough¬ 
nut Corporation of America bought some pieces of machin- 
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ery from you. How was that handled? How did it go 
through your books and records ? A. They sent us an order 
and a check. 

Q. That would be the purchase order? A. Yes, sir. 

Q. Do I understand you to say that you do not have that 
anymore? A. That’s correct. 

Q. And you say that you just destroy them after three 
years? A. We carry all records for three calendar years 
and at the end of that time we destroy them. We have a 
one room office and that is all the space we have. 

Q. And you use those purchase orders—they would be 
used as a basis for this allocation, is that right, of the 
invoices shown in your Exhibit No. 1? A. We went over 
these purchase orders— 

Mr. Crosswhite: Wait a minute. Will the reporter read 
my question? 

(Question read.) 

A. We use those purchase orders, and— 

84 Q. I want to know whether you are using them? 

Mr. McFarland: He just has testified. You have 
interrupted the witness— 

Mr. Crosswhite: I want to know whether he used them 
or not? 

The Court: What do you mean by “he”? 

Mr. Crosswhite : The Petitioner. Did the Petitioner use 
those purchase orders as being a basis upon which he made 
this allocation? 

The Court: Can you answer the question? 

The Witness: We got all orders out of the files at the 
time when Mr. Hill visited and went over the orders with 
him and those that had a war priority on we put as one 
hundred per cent, though we were well aware of the fact 
that they were not one hundred per cent. 

By Mr. Crosswhite: 

Q. They were not one hundred per cent because— A. Even 
the General Motors Corporation wasn’t one hundred per 
cent. 
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Q. How do you know they were not? A. From Mr. Barry, 
the Purchasing Agent. 

Q. But hearsay, wasn’t it? A. Very good hearsay. 

Q. Isn’t that right, by hearsay? Since somebody told 
you, by hearsay? A. No, it was published in their report. 
I saw it later, how much more business there was— 

Q. War business? A. I was a stockholder at that 

85 time and they published renegotiation figures. 

Q. Renegotiation figures or war figures ? A. Well 
they called it renegotiation business and civilan business. 

Q. And there is a difference. Do you have any difference 
in your mind between renegotiation business and war busi¬ 
ness? A. No, I am not a lawyer. 

Q. Well I am just asking. If you don’t know, you can 
say so. A. I think business used, or material used or con¬ 
sumed in the war effort is renegotiable and that consumed 
in the peace effort is not. That is my opinion though. I 
am not a lawyer. 

Q. In other words you were saying on renegotiation busi¬ 
ness is, only that renegotiation business would be renego¬ 
tiation business—only that war business would be renego¬ 
tiable, is that what you mean by renegotiable business? A. 
My opinion is this is subject to renegotiation—the war busi¬ 
ness only i$ subject to it. 

Q. Yes, but only part of the war business, is that it? A. 
The part that was in effect from April 28th, 1942 or until 
the end of the Renegotiation Act. 

Q. Now may I ask you, you mentioned the 28th. What 
was your understanding and how did you separate these 
invoices with respect to April 28th? A. Mr. Hill had the 
sales book when I saw him and he asked us to get the or¬ 
ders out. 

86 Q. How did you make—did you examine the re¬ 
ports and say that is renegotiable business? A. I 

went over it with Mr. Hill and we agreed on certain facts. 

Q. And you went over with the accountants some months 
afterwards—before you ever sent a figure in, isn’t that 
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right? A. Our accountants also worked on that, that is 
true. 

Q. And just tell the Court when Mr. Hill was out there, 
what month was it? A. It was in the summer of 1943. 

Q. Wasn’t it May, 1943? A. My recollection was when 
the actual check was given was in August or September. 

Q. That is when you hired Murphy, Lanier and Quinn in 
July, 1943, wasn’t it? A. We didn’t hire Murphy, Lanier 
and Quinn. They were our accountants at that time. 

Q. When did you come—when did they come into the 
picture first in this case? A. I don’t remember the date— 
exact date because I have no records. We had some cor¬ 
respondence, I believe. 

Q. Yes, I think you have got correspondence all right. 
I will show you just when that took place and the phone 
calls that took place as to whether or not it was submitted 
and so wasn’t Mr. Hill out there along in May in 1943? A. 
Not that I remember. It was very hot so my recollection 
is August. 

87 Q. In August? A. That is my recollection. I can- 
t not be certain five years later as to the exact date. 

Q. Did you have correspondence with the War Depart¬ 
ment with the Cincinnati Ordnance on that, with respect 
to, oh, say 1942? A. I believe after Christmas they handled 
the matter for us. 

Q. And do you know that Murphy, Lanier and Quinn first 
reported into this case along in July, 1943? A. I don’t re¬ 
member the exact date. 

Q. And don’t you remember that they were after you 
time and time after to get the information out from the 
time Mr. Hill was out to talk to you about it? A. In the 
summer of ’43 I was working seven days a week and ten 
house a day. 

Q. And— A. And, I had a lot of other work and I was 
a sick man at that time. I was going to the Doctor. 

Q. You weren’t at the office very much of the time? A. 
Yes, I was, but I went down for treatments four times a 
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week and I went to the hospital for six weeks for a serions 
matter. 

Q. And— A. I don’t know how many telephone calls 
were made at that time. 

Q. They were numerous though, weren’t they, sir? A. I 
don’t know. 

Q. You don’t remember that? You don’t remember 
88 what telephone calls you had? A. Five years ago? 

Q. I didn’t ask you the exact number, but I believe 
you were able to testify to the inventory to the exact penny? 
A. That is in the ledger. That is in the ledger. 

Q. Perhaps you can remember some of this too? A. It is 
the ledger— 

Q. It was the ledger you referred to and your—not your 
memory? A. The inventory I said is in the ledger—the 
exact figure. 


Q. But say, from January 1st on, did you folks look at 
the invoices—I mean look at the purchase orders? A. We 
received directives from the War Production Board to fill 
all orders that had the war priority and cancel civilian 
orders. They wanted the same machines but because of 
the directives, we have had to throw away approximately 
half a million dollars worth of civilian business. 

Q. May I ask whether or not the purchase orders then 
that you had carried a priority number? A. No. 

Q. Now did the purchase orders which you received after 
January 1st, 1942, carry a priority number on them? A. 
Some may have carried a priority number from January to 
April. I can’t recall just— 

Q. What did you tell the—that is where I get into my 
trouble. I can’t say as to what is material—what was 
told at that time. 

89 Have you included in your Exhibit 1 any sales 
which were made before April 28th? A. I don’t recall 
just what the sales were in there. I know Mr. Hill and I 
went over the sales book together. 
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Q. I will ask you to examine and see if they are in? 

Mr. Crosswhite: Your Honor, would it be all right if he 
looked for that during the noon recess? 

The Court: You better. 

The Witness: You asked a question and I am looking 
through this. 

Mr. Crosswhite: I don’t want to take that much time. I 
can wait until noon and let you do it. 

By Mr. Crosswhite: 

Q. Is the reason you are having to look through all of 
them is that they are not arranged in numerical orders, 
Mr. Bierbaum. A. They are not arranged in accordance 
with the cost dates. 

Mr. McFarland: It would be a very simple matter just to 
look down on Exhibit 10 because this information can be 
taken from Exhibit 10. You can look in there and have 
the information in no time. We put this Exhibit 10 in and 
Exhibit 10 will show that right off the bat. 

The Court: Can’t you read this and can’t you agree? 

Mr. McFarland: Yes, we can agree. 

Mr. Crosswhite: Do you want to say that in that list there 
are no sales which were made on April 28th, or before. 

Mr. McFarland; Not on April 27th, or before. 

Mr. Crosswhite: April 27th, or before? 

90 Mr. McFarland: I think there are no sales—no in¬ 
voices in that list that were— 

Mr. Crosswhite: Your Honor— 

Mr. McFarland: —there were no invoices in this list that 
were dated on April 27th or before. 

The Witness: However, practically all of this business 
was placed before April 28th, 1942. At that time it took 
us two or three months to fill an order—but this is a ship¬ 
ping date and there was no shipping date to the best of 
my recollection prior to April 28th. 

Mr. McFarland: I think that’s right. 
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By Mr. Crosswhite: 

Q. Have you included in that list. Petitioner’s Exhibit 
No. 1 any sales which were—where final payment was 
made on April 28th, or subsequent thereto? A. Would you 
restate that question please ? 

Mr. Crosswhite: Would the reporter please read that 
question back? 

(Question read.) 

Q. I will admit that is a confusing question, Mr. Bier- 
baum. I will rephrase it. 

Have you included in Petitioner’s Exhibit 1 any sales 
made on April 28th, or before, where final payment was 
received by you subsequent to that time? A. Yes, I have. 
I just said before I think about fully two-thirds of those 
sales were made before April 28th and shipped after 
April 28th. 

91 Q. Let me word it this way then. Have you in¬ 
cluded in the list of invoices any shipments which 
were made before April 28th, upon which final payment 
was made subsequent thereto? A. To the best of my rec¬ 
ollection, no. 

Q. Did you not have purchase orders which covered— 
which will cover more than one invoice? A. Each purchase 
order is covered by one invoice. 

Q. In other words, you shipped all of the—all of the pur¬ 
chase orders on one invoice? A. I’d say in practically 
ninety-nine per cent of the cases. 

Q. But did you do that in all of the cases? A. Well 
there were some orders such as Fisher that had several 
machines on and that may have consisted of shipment of 
one before. 

Q. Did you include those in the usual group here? Did 
you include those sales in Petitioner’s Exhibit 1? A. None 
like that prior to April 28th. 

Q. Well I thought you said there were some. A. I seem 
to be getting confused on your questions. 
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Q. I am trying to get just what the facts were. I want 
to get the facts as to whether or not they w T ere any sales 
on purchase orders? A. Well now— 

Q. Just upon which final payment wasn’t received on 
that until after April 28th? A. Most of our orders were 
for one machine. 

Q. Did you have a contract for a number of 

92 machines? A. We didn’t have a contract. We had 
a purchase order for a number of machines—sepa¬ 
rate purchase orders. Each machine was on a separate 
order by Fisher. 

Q. Then what kind of a contract did you have with 
Fisher? A. We had no contract. We had no contracts of 
any kind except about twenty-one thousand with the U. S. 
Government. 

Q. Well now, with Fisher, how did they handle that? 
Did they just send you a purchase order for the one 
machine? A. Sent us an order and a check. 

Q. For one machine? A. For one machine, on each order, 
if my recollection is correct. 

Q. Is that true in all cases? A. Well, I would say it was 
to the best of my recollection. 

• ••••••••• 

Q. Here you will notice right on April 28th, invoice No. 
7869, is dated April 28th, 1942, is that right, Mr. Bierbaum? 
A. Yes, sir. 

Q. And you shipped it on April 28th, 1942, is that right, 
sir? A. Yes, sir. 

Q. On a sight draft? A. We shipped it for the order of 
a secondhand machinery dealer. 

Q. And to whom did you ship it to? A. We shipped it 
to the customer—the secondhand machinery dealer who 
had bought and paid for a number of machines before and 
he had a credit with us. 

93 Q. You are not answering my question. To whom 
did you ship it to? A. To the Area Engineers, 

Texas— 
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Q. Are you familiar with Fort Jackson and Davis, the 
Engineering firm of Stone and Webster who were work¬ 
ing down there? A. No, I am not. 

Q. When was that that you did not include that in the 
renegotiate business for you, sir? A. Most—because 
secondhand machinery dealers were not subject to renego¬ 
tiation according to Mr. Hill. 

Q. Well now, wait a minute. It is according to what you 
did not include in the amount that you have set— A. 
Secondhand machinery dealers were not included. They 
bought these machines some time before. 

Q. So regardless of whether or not you have included any 
secondhand dealers—you have not included any second¬ 
hand machinery regardless of where the article went to? 
A. This was bought before April 28th by a secondhand 
machinery dealer in fact several months ago and he had 
a cash deposit with us. 

Q. He had a cash deposit with you? A. On that par r 
ticular item. 

Q. Get the facts straight. How was that paid? A. By 
sight draft. 

Q. By sight draft? That was— 
#•*••***•* 

Q. As I recall, Mr. Bierbaum, were we not looking at 
the— A. Cash book. 

94 Q. Invoice book and the cash book. 

I believe, Mr. Bierbaum, at the close—at the be¬ 
ginning of the noon recess we were referring to Invoice 
7869 were we not? A. Yes, Murry-Baker-Frederic, 
secondhand dealer. 

Q. At New Orleans, Louisiana? A. New Orleans and 
Houston, Texas. He has two places. 

Q. He has both places, and this article here, which was 
a pipe threading and cutting machine, was shipped where, 
sir? A. (Examining document) That was shipped to the 
Area Engineer, Karnack, Texas. 
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Q. What would that lead you to think as to the use of 
that? A. That it was probably used in the construction of 
a building in threading pipe. 

Q. Uh-huh, under the U. S. Army Engineers, is that 
right, sir? A. They may have had supervision; it was 
probably done by some industrial contractor, when he’s 
on construction work. 

Q. Construction of a Government project there? A. I 
don’t know what project it was. I was never there. 

Q. Wouldn’t the area indicate it was a Government 
project? A. Not necessarily. We have engineers on 
W.P.A. and you have them on a number of other things. 

Q. Were you having very much on W.P.A. at that time, 
sir? A. N.Y.A., we had some at that time. 

Q. Those went to the Board of Education, didn’t they, 
sir? A. No. 

95 Q. Didn’t they? A. They went to—When it went 
to the N. Y. A., that was a United States Govern¬ 
ment contract that went to India, The National Youth 
Administration of India. 

Q. And you have some of those in here, don’t you? (In¬ 
dicating) A. Yes, it was listed. 

Q. As what? A. As negotiable. I think the National 
Youth Administration in India was a war contractor. Mr. 
Hill thought it was, so I put it in. 

Q. Do you have anything like that in these others here? 
A. No, sir. 

Q. In other words—And aren’t there some listed in this 
to the United States Army Area Engineer which you have 
listed as renegotiate? A. No, not as far as I can recall. 

Q. But the reason why, then, the reason why you did 
not list that was it was sold to secondhand dealers, is that 
right? A. It was sold before April 28 there with a number 
of other machines which a secondhand dealer bought on 
speculation. We retained the machines there on our place 
and shipped them as directed. 
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Q. Well now, what was the reason then—-Pm trying to 
get the reason why you didn’t include it. Was it because 
it was shipped on April 28? A. No, it was sold to a 
secondhand dealer long before April 28— 

Q. (Interposing) And— A. (Continuing)—and this 
secondhand dealer requested us to withhold shipment until 
he told us where to ship. He had bought on specu¬ 
lation. 

96 Q. Will you agree that you didn’t receive pay¬ 
ment on that until after April 28? A. We received 

some money before April 28. 

Q. Did you receive final payment before April 28 on that 
contract? A. This was no contract; this was a purchase 
order. 

Q. All right, call it a purchase order if you wish to. On 
this purchase order, then, had you received final payment 
on that as of April 20? A. We received more than the 
purchase price of this machine prior to April 28. He 
bought a lot of machines. 

Q. Would you please refer to your cash book and tie into 
this particular sale and show when you received the pay¬ 
ment on that? A. (Examining document) On these col¬ 
lections, the bank reports to us about once a week. 

Q. Will you please read from the cash book and show 
when you entered it in your.cash book as being received? 
A. We enter it when the bank sends the credits about 
once a week. It may have been paid several days before 
that. 

Q. Would you mind reading what you show in your book? 
A. (Examining) On May 6th— 

Q. (Interposing) All right. A. (Continuing)—we 
entered the cash receipt. When the bank paid it, I do 
not know. 

Q. But you entered it in your cash book as re- 

97 ceived on May 6, didn’t you? A. That’s when the 
credits were received from the bank. That’s not 

necessarily the payment date. 
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Q. But that’s when you entered it in your cash book. A. 
We entered it in the book at that time. 

Q. On May 6? A. Yes, sir. 

Q. Thank you. Oh, by the way, did you ever circularize 
your vendees as to whether or not they were engaged in 
war work and whether the purchases which they made 
were used in war work in 1942? A. No, at that time we 
knew nothing about renegotiation. 

Q. I say, did you circularize and ask them? A. No, we 
did not. 

Q. Thank you. Did you do that for ’43. A. In ’43 the 
R.F.C. requested us to and we did. 

Q. And you folks did circularize that year? A. Not in 
1942. 

Q. Thank you, sir. May I ask this other general ques¬ 
tion : Have you included in Exhibit 1 any sales which were 
made to a secondhand dealer who then sold to other 
people? A. We included no sales to secondhand dealers. 
They bought from stock. 

Q. Thank you, sir. Did you include the others ? A. They 
were shipped direct and we knew it, when they had it sold 
before time, yes, but they got it for stock. We did not— 

Q. (Interposing) Now what’s your difference on that? 
Your purchase orders would show that, wouldn’t they? 

If you had your purchase orders here that would 
98 show when the order came in, wouldn’t it? A. Yes. 

Q. And what it was for, and of course those are 
all gone now, aren’t they? A. That is correct. 

Q. Yes. I notice a lot of sales to—Who is it? A. Sweifel. 

Q. Sweifel and Company. My German is bad, sir—at 
Portland, Oregon. Did you include any sales to him? A. 
No, Sweifel had bought a number of machines on specu¬ 
lation the same as we do. You might call it speculation; 
he bought it for stock. He had a number of machines. Some 
were sold as early as December ’41. 

Q. And do you have the records to prove that, sir? A. 
No, not now. 
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Q. They’re all gone, aren’t they, sir? A. They are. 

Q. They’re all gone. A. They are, but they were exam¬ 
ined by Mr. Hill. 

Q. That’s what you allege, isn’t it? A. That’s what I 
state. 

Q. That’s what you state. A. Yes, sir. He was given 
every opportunity to go over every order. 

Q. I refer you to Invoice 8109, which is a sale to George 
M. Merryweather, Birmingham, Alabama. Is he a second¬ 
hand dealer? A. He is a secondhand dealer. 

Q. Who did he ship that to? A. Gulf Shipbuilding 
Company. 

99 Q. You say that Mr. Hill saw that invoice? A. 
He did. 

Q. Now would you please tell me how he would ever 
reconcile that invoice and say it is non-renegotiable with 
the last sentence on that page? A. I don’t know. I say 
you can’t— © 

Q. (Interposing) Read what it says. A. (Reading) “I 
certify that this bill is correct and just— 

Q. (Interposing) No, the last sentence on that. A. 
(Reading) “The vendor or vendee as the case may be, 
agree upon direction of the United States to make appro¬ 
priate claim for refund and in the event of any refund to 
pay the amount thereof to the United States.” 

We were the vendee to George M. Merryweather. 

Q. And either one of you folks, if the United States 
asked for a refund, you were required to, weren’t you? 
A. I’m not of the opinion that we were, because we did 
not sell it. 

Q. What were you? A. We sold it to Merryweather. We 
were the vendee to Merryweather, a secondhand machine 
dealer. We have no control over what he did with it. He 
could throw it in the sea for all we knew. 

Q. May I ask if you signed that at the bottom of that 
page? Isn’t it signed by Eastern Machinery Company? 
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A. There is a typewritten signature to the Eastern 
Machinery Company; that’s all I know. 

100 Q. Well are you saying that this isn’t on the 
original and it shouldn’t be on the original? A. I 
say it should he, because it was sold to a secondhand 
dealer prior to April 28. 

Q. But you folks certified that if the United States ever 
asked you to request for refund you would do so. A. No, 
that’s a request for local and state negotiations. That 
don’t say nothing about renegotiation. 

Q. We never said that. May I read that again to you? 
A. The amount of sales or local taxes, sales, occupational 
use— 

Q. All right. Now what way would the United States be 
entitled to a refund? A. I don’t think they would be 
entitled to any refund. 

Q. You know very well, don’t you, Mr. Bierbaum, that 
that was a sale to the United States Government on a cost 
plus basis? A. It was not a sale to the United States 
Government. 


A. (Continuing) I know nothing of the sort. 

Q. Thank you. Who did you ship it to? A. On the in¬ 
structions of Mr. George M. Merryweather we shipped it 
to the Gulf Shipbuilding Company. 

Q. Where? A. At Mobile, Alabama. 

Q. That’s right. And you have agreed—You are the 
what—the vendee? A. I don’t know how that was on there, 
because it was sold to Merryweather, not the U. S. 
101 The Court: He wouldn’t be the vendee. 

By Mr. Crosswhite: 

Q. You’re the vendor in that case, are you not? A. I 
believe that’s a legal term. 

Q. You sold it, didn’t you? A. We sold it. 

Q. And you agreed upon the direction of the United 
States make application for a refund if one was necessary, 
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and pay it to the United States if snch was recovered. A. 
That refers to a sales tax. 

Q. I’m not asking yon that. That is what it says there, 
and that’s what yon signed, wasn’t it? A. Yes, it refers 
to a sales tax. 

Q. Or any other kind. A. No. 

Q. Or a sales tax, nse, occupation, gross receipts, any¬ 
thing, don’t it, or other similar taxes? A. Only things are 
sales tax. 

Q. But you were to pay that to the United States Gov¬ 
ernment, and you saw that, Mr. Hill saw that, and he 
didn’t include it. A. Mr. Hill went through those orders. 

Q. What is that, sale or what? A. It’s a sale of a steel 
hammer, through a broker or secondhand dealer, or what¬ 
ever you want to call him. Mr. Merryweather at Birming¬ 
ham, Alabama, to the Gulf—and shipped to the Gulf Ship¬ 
building Corporation at Mobile, Alabama. 

102 The Court: How much is it? 

Mr. Crosswhite: $4,230.00. 

The Court: What is the date? 

Mr. Crosswhite: August 28, your Honor, and not in¬ 
cluded in renegotiation business in the— 


Q. With respect to Invoice 8109, would you mention— 
read the terms of payments in that case? A. (Examining 
document) One-third cash, balance sight draft. 

Q. And you received payment on that what—four or five 
days after that time? A. No doubt. 

Q. Thank you, sir. Would you usually just keep that— 
When did you receive the cash in that case? A. Probably 
the 1st of September. (Examining document) Let’s see, 
that was August— 

Q. 28th. A. Here it is, September 4. 

Q. On September 4 you received the balance of the sight 
draft, is that right, sir? A. That’s right. 

Q. Now when did you receive the cash of fourteen ten? 
A. I don’t remember. 
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Q. Will you check through your cash book and see when 
it was? A. Well, I’ll have to go through the entire year. 
That was credited on a general downpayment sheet on a 
number of machines. We just apportion it. We get 
one-third— 

103 Q. (Interposing) But then you had contracts that 
were— A. (Interposing) No, this was a secondhand 

dealer who bought machines as I said for stock. 

Q. What did he buy, sir? A. He bought— 

Q. (Interposing) By that I mean, did he have a number 
of things that he bought from you at one time? A. No, the 
custom was to send individual orders so he would have 
stock records. 

Q. How did he know what he was going to get unless 
you had an order from him? A. Well I say he’d send an 
order for an individual machine. He’d send that order. 
This was a secondhand dealer, and— 

Q. (Interposing) I’m trying to find out how you dealt 
with this Merryweather. A. Like we deal with anyone 
else—cash—whether General Motors or anyone else. 

Q. I have in mind did he send the cash in and say, “Later 
on I want to buy something from you?” A. No, he sent 
in the cash and— 

Q. In other words, he sent you the cash and made an 
order at that time, is that right? A. Yes. 

Q. That order would include a number of items, would 
it? A. No, usually a separate machine. That was the 
custom in the secondhand trade. 

Q. What would he be paying for on the other— 

104 A. (Interposing) Machine. 

The Court: In other words, he sent several orders 
but he sent one check? 

The Witness: Yes, that’s right. 

By Mr. Crosswhite : 

Q. I’m just trying to find out what you do. You say he 
sent you several orders for—at one time? A. Sweifel did 
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that and certain others, and we went over those orders 
with Mr. Hill, in view of including a hundred per cent on 
the other transaction as renegotiable. 

Q. All right, that’s what I want to find out. A. It was 
a debatable question involved. 


Mr. Crosswhite: (Interposing) Only I think that for the 
Merryweather and the others there was probably twenty- 
five or twenty thousand dollars in it. 

Q. Do you have any idea on that kind? A. My recol¬ 
lection is around $20,000. Seeing we listed a hundred per 
cent on the others, we say what question—? 

• ••••••••• 

Q. Now if you’ll look at 8073, to whom was that sold? 
A. (Examining document) Sold to the George M. Merry- 
weather Company and shipped to Jones Construction 
Company, who used it in the construction of realty. 

Q. Where do you see that, sir? A. (Indicating document) 
Jones Construction Company, they put up a plant. 
105 Q. WTiat’s the name of that plant? A. They put 
up the Panama City Shipbuilding Company, but 
they were the contractor for the realty. See, they used it 
on realty construction. 

Q. WThere did you send this, sir; where is the shipping 
instructions? A. Panama City Shipbuilding Division care 
of Jones Construction Company, Panama City. 

Q. Look at 8034. A. (Examining document) 

Mr. Crosswhite: Your Honor, I may not have all of them, 
because I just hit them as rapidly as I could yesterday 
evening, and I don’t want it to be felt— 

A. (Interposing) Same set-up. That’s a pipe machine 
used in threading pipe which was probably installed in 
real estate. 

Q. Wliat do you mean, probably installed there? What 
does it say on there? A. It says Panama Shipbuilding 
Company. I know it was to the contractor. 
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Q. All right, to the contractor, which is the Panama Ship¬ 
building Corporation, Facilities Division, is that right, sir, 
is that where you shipped it? A. Yes, but a pipe machine 
is used only in threading pipe. It has no other use. It’s 
not used in war. 

Q. You mean to say they don’t use pipe on a ship? A. 
They use pipe on a ship, but this was the construction 
divisions. 

Q. How do you know it was? It doesn’t say so, 

106 does it? A. It don’t say so on this one; the other 
one it did. 

Q. Now look at the next one, 8001. A. 8001? 

Q. Yes. A. (Examining) That’s the same set-up. 

Q. Exactly. To whom was it made to? A. The sale was 
made to a secondhand machinery dealer, J*. H. Messerly, 
Jacksonville, Florida. 

Q. And to whom did you send it? A. It was shipped to 
the Panama Shipbuilding Company. 

Q. Facilities Division? A. Yes. 

Q. Panama City, Florida? A. That’s a construction 
division. 

Q. Construction of what? A. Construction of the build¬ 
ings and plant. 

Q. Which was used in the shipbuilding— A. (Inter¬ 
posing) I don’t know what they were used for or how long. 

Q. Well you said you knew they were used for facilities. 
A. They were used for constructing a plant— 

Q. (Interposing) I— A. (Continuing) —which was 
probably used— 

Q. (Interposing) To build ships. A. (Continuing) —in 
some small period of time to build ships. 

Q. Thank you, sir. 

107 Look at Invoice 8138. A. (Examining) Yes. 

Q. All right, now that was made to whom? A. 
Anheuser-Busch Brewery. 

Q. In what amounts, sir? A. $125.00. 
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Q. That’s right, and what’s the notation yon have on 
that invoice? A. It’s a repair part for a machine that was 
in existence and it was shipped to New Shop Building, 
equipment for war work, I notice here. 

Q. It says for war work right on there, doesn’t it? A. 
Yes, a repair part amounting to $125.00. 

Q. Look at your next one, 8137. A. (Examining) This 
was shipped to Anheuser-Busch, cabinet department, 
stores. 

Q. That’s right, sir. You know what they were doing? 
A. They were making cases for beer—containers. 

Q. Before the war, weren’t they, sir? A. They were 
making them during the war like a lot of other people 
were. 

Q. You’ll swear to that, will you, sir? A. To the best of 
my knowledge they were. 

Q. Weren’t they also— A. (Interposing) He had no 
priority. 

Q. You remember specifically on that there was no 
priority— A. (Interposing) That man was up here— 

Q. (Continuing) —and you mean to say that in 
108 that place they didn’t make airplane parts? A. I 
don’t know what they made besides beer, but he 
told me they was going to use it on beer cases, because 
they couldn’t get them and they had to make them them¬ 
selves. They usually got them outside. 

Q. Did you write them or check with them in any way to 
ascertain whether or not they were used in war work? A. 
No, the man came up and bought it and said they needed 
a machine to make beer cases. 

Q. So you didn’t check on that, then? A. No, they had 
no priority or nothing else. They never bought machinery 
before. They couldn’t get a priority so they bought used. 

Q. Now look at 8081. A. What’s that, 8081? 

Q. That’s right. A. (Examining) That’s a tin shop build¬ 
ing of Anheuser-Busch. They made tin beer barrels or 
whatever you call them. 
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Q. Do you know whether or not that they were not in 
that cabinet shop that was known as the airplane parts 
shop during the war? A. That man was here and had no 
priority, and he informed me they was going to use it on 
beer barrels. 

Q. That’s right, you don’t know other than that? A. No, 
sir. 

Q. Look at 8149 and 8148. 

The Court: This was right early in the war? 

Mr. Crosswhite: Your Honor, I happen to—Of course, 
that’s the reason I say I want to get his statement. We 
can let him testify to what he wants to on that. 

109 A. (Examining) This was a local machine shop. 

By Mr. Crosswhite: 

Q. 8149? A. No, sir. Oh, 49—I had the wrong one. 

8149 is Pullman Standard Car Manufacturing Company 
—was used in the making of railroad cars which I believe 
are furnished the railroads and are not renegotiate. 

Q. And you do not believe that they were engaged in 
war work? A. I don’t know but they bought this old 
machine because they could not obtain a priority for a 
new one. 

Q. There was no priority on these as you remember? A. 
No, sir. 

Q. The other one is exactly the same, 8148? A. Yes, about 
the same time—I presume it’s the same. 

Q. Both of those are for $6800. A. That’s right, sir. 

Q. And that’s the Pullman Standard Car Company at 
Bessemer, Alabama? A. Yes, sir. 

Q. And of course you did not include those in the re- 
negotiable list, did you? A. No, I understand that rail¬ 
roads and equipment supply—railroad cars—are not 
renegotiable. 

Q. If this was used in war work, it would he renegotiable, 
wouldn’t it? A. I don’t know how it was used outside of 
how the man told me. 
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110 Q. You were answering and I let you answer it. 

I asked you if it was used in war work it should be 
included. Don’t you agree on that? A. No, sir, I don’t 
agree on that. 

Q. All right, I—By the way, when purchase orders were 
sent in to you, if they had a priority, would they always 
be shown on the purchase orders, or how would they come 
in? A. Yes, it would be. 

Q. Always on a purchase order? A. Usually attached 
on a separate slip or stamped. 

Q. Either attached to a separate slip to them, wasn’t it? 
A. Yes, sir. 

Q. Or the number was set out on the purchase orders? 
A. Yes. 

Q. Here is a small item. Look at 7999. Who was that to, 
sir? A. (Examining) That’s Bower Brothers, covering a 
repair part from our stock of repair parts. 

Q. And do you know what they were engaged in? A. I 
think Bower was on paper mill machinery, if my memory 
is correct. 

Q. Weren’t they engaged a hundred per cent in war work 
and the making of shells? A. No, I don’t think they were 
at the time. 

Q. All right. Do you know, or do you want to make a 
statement they were not? A. To the best of my 
111 knowledge they were not engaged a hundred per 
cent in war work. 

Q. Did you ever get in touch with the Chrysler Corpora¬ 
tion to ascertain whether or not the machinery which you 
sold them was under contract— A. (Interposing) And 
they informed us it was not subject to renegotiation in 
1943. 

Q. When? A. 1943. 

Q. This was ’42 we’re talking about, isn’t it, sir? A. 
WThat we’re talking about here I presume is sales to this 
secondhand machinery dealer, Wood. 
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Q. There was—It was sold through a Mr. Wood up there, 
wasn’t it? A. A large secondhand machinery dealer. 

Q. And do you know the amount involved in that case? 
A. There were five or six sales, if my memory is correct. 

Q. I don’t know whether I have all of them or not, but a 
hasty glance at them— A. (Interposing) That question 
came up in ’43, and we got a ruling from the— 

• ••••••••* 

Q. All right. Invoice 7959. A. (Examining) This busi¬ 
ness was sold prior to April 28 to E. E. Wood Machinery 
Company, Detroit, Michigan, for stock. It was shipped in 
accordance with his instructions. 

112 Q. When was it shipped? A. This item was shipped 
June 15, 1942. 

Q. And how was it paid, sir? A. He paid one-third at 
the time of placing the order, and in accordance with the 
usual customs, and the balance sight draft. 

Q. So that you received on the sight draft probably four 
or five days after, is that right? A. That’s right. 

Q. And that was sent to the Chrysler Corporation? A. 
That was shipped in accordance with his instructions to 
the Chrysler Corporation, as it was his property. We think 
title passes when it’s sold. 

Q. I wouldn’t argue that question at all, sir. It can be 
sold through ten different channels, as far as we are con¬ 
cerned, but it was sold to the Chrysler— A. (Interposing) 
The last place it went through we bought some of this 
back at fifty cents on a dollar in 1945. 

Q. You’re ahead of me, sir. But in 1942 you sent it to 
the Chrysler Corporation, didn’t you? A. We shipped in 
accordance with E. E. Woods Machinery Company’s order 
to— 

Q. (Interposing) Detroit, Michigan? A. That’s right. 

Q. The amount is how much? A. $1012.50. 

Q. Look at 8030. 

113 The Court: What was that last? 

Mr. Crosswhite: 7959. 
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A. (Examining document) 8030 is a lathe about forty 
years old. They couldn’t make war material on a bet, 
and I’m willing to bet you. That was used in maintenance. 

Q. It was sold to who—shipped to who? A. E. E. Wood 
Machinery Company. 

Q. Who was it shipped to? A. Chrysler. 

Q. And on what date? A. July 21, 1942. 

Q. And you probably received payment by sight draft 
a few days after that? A. Yes. 

Q. And the amount you received? A. $1944.00. 

Q. That’s the sight draft? A. Yes. 

Q. The total amount of it is how much, sir? A. No— 
$1944.00. 

Q. The total amount of the sale is how much, sir? A. 
$1944.00. 

Q. I beg your pardon— 

The Court: He had already gotten a third of that before. 

The Witness: Yes, sir, we got a third from Wood at the 
time of the sale, and the title was transferred to him. It 
was his property, not ours. 

114 We got a letter from the Chrysler Corporation, 
dated 1/22/43 where they changed orders. Reason 
for change—renegotiation clause not applicable to used 
machinery—and the Chrysler Company informed us they 
took it up with the Detroit Ordnance District— 

By Mr. Crosswhite: 

Q. Wait a minute, do you have that in writing? Now 
that’s what I’m after. (Examining document) A. No, sir, 
not in that. 

Q. I wondered if you had a ruling from any of the re¬ 
negotiating— A. That was Mr. E. E. Stevens informed us. 

The Court: What is that paper ? Let counsel see it. What 
is it? 

Mr. Crosswhite: (Examining document) As far as I 
can see it’s a purchase order change from the Chrysler 
Corporation. 
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By Mr. Crosswhite: 

Q. Is that right, sir? A. That’s right. 

Q. And it’s dated 1/22/43. A. Yes, sir. 

Q. And they ask you to remove from the order— A. 
(Interposing) Subject to renegotiation. 

Q. Yes, because— A. Not applicable— 

The Court: Wait a minute, let’s get—Finish your 
question. 

115 By Mr. Crosswhite: 

Q. And it says on there that the renegotiation 
clause is not applicable to used machinery. That’s the 
reason they asked for you to make that change on there. 
A. That’s right. 

Q. At that time they said they were—of this article they 
were using it on—they said they were using it for— A. 
Budget Code 222. 

Q. I mean right about there where they speak of what 
is it going to be used for. A. In 1943 it was seventy-seven 
per cent for the Army. 

Q. For the Army. How much for the Navy? A. Eleven 
per cent. 

Q. How much for the Air Corps. A. Twenty-two. 

Q. That makes a hundred per cent. A. In 1942 they didn’t 
reconvert. They were the last motor car manufacturer to 
reconvert to war work, the very last. 

Q. Would you look at 9330? A. (Examining document) 
9330 is Wood Machine Company we just covered. 

Q. 8031 ? A. Same set up. 

Q. 8034? A. Same set up. 

Q. What’s the amount there? A. Seven hundred, 
sixty-five. 

116 The Court: Those dollars or what? 

The Witness: Dollars. 

By Mr. Crosswhite: 

Q. 8036? A. (Examining) 8036? Eleven thousand, seven 
hundred. 
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The Court: What is that? 

The Witness: Wood Machinery. These are all sales to 
Wood Machinery. 

The Court: That went to Chrysler? 

The Witness: That he instructed us to ship to Chrysler. 
We had no control over them after they were sold. 

Mr. Crosswhite: If the Court is interested in the way 
that was hilled, that is typical. (Handing document) 

By Mr. Crosswhite: 

Q. That would be a typical one of the shipments which 
went to the Chrysler Corporation which you sold through 
the Wood Company? A. That’s right. 

Q. Is 8036 another delivery to the Chrysler Company? 
A. (Examining document) Seems to be out. See? 

Q. Then I probably have my notes down wrong. Just a 
minute here. 

All right, 8038, is that one where delivery was made to 
the Chrysler Corporation? A. Yes, $1620.00. 

Q. All right, 8039? A. $765.00. Didn’t we cover that 
before, that amount? 

117 Q. We covered it. A. $765.00 sounds familiar. 

Q. We covered another amount just like that, on Invoice 
9031,1 believe. A. Yes, that’s right. That was a group of 
machines that were sold to Wood Machinery. 

Q. And 8051? A. $6120.00. That’s an item we bought 
back at fifty per cent in 1945. 

Q. And I believe I noticed in the list on Petitioner’s Ex¬ 
hibit 10 that you have listed as one of the individuals to 
buy renegotiate sales, the General Electric Company, is 
that right, sir? (Handing document) (A. (Examining) 
Yes, that’s right. 

Q. Now would you turn to Invoice 8115? 

The Court: Where is that on this? 

Mr. Crosswhite: On the very back page, your Honor, 
right under customer, right down to the next to the last 
item. 
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By Mr. Crosswhite: 

Q. In that case, what do you have there, sir? A. That 
was furnished to General Electric, Plastics Department, 
because they had no priority on this particular deal, and 
at the time of purchase the buyer told us it was on civilian 
work and that’s why he couldn’t get it. He couldn’t get a 
priority. 

118 Q. How much is the amount? A. $4800.00. 

Q. And what is the note they have up in the cor¬ 
ner, do you know what that is on their order number— A. 
(Interposing) No, I don’t. 

Q. What does it show? A. Well that’s a number, all 
I know. 

Q. Read it. A. (Reading) P.W.P.—I guess that stands 
for Plastics Department—252788. 

Q. That was made in September, sir? A. Yes. 

Q. Forty-eight thousand— A. No, forty-eight hundred. 

Q. Forty-eight hundred. At the time that you say that 
Mr. Hill was there, are you confident that the—that you 
showed him all of the purchase orders that you had and 
all of the priorities which were attached to those purchase 
orders? A. The girl got all the orders out of the file and 
he sat down and went over them. Then what he thought 
was renegotiable, to him, myself— 

Q. (Interposing) I thought you went over it? A. We 
both did. 

Mr. McFarland: May I ask that the witness be given a 
chance to finish his answer? A. (Continuing) He 

119 wanted to see our sales books and we gave him the 
the sales book. He wanted to see the orders; we 

gave him the orders. He went over them, and then what 
he questioned, I and Robert Bierbaum went over them 
with him. 

Now some of them we agreed upon right away. That 
was the U. S. Government direct, even that it was an 
N. Y. A. Project, that particular order. 
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The defense plants we strenuously objected to, because 
according to the law, it was not renegotiable. 

By Mr. Crosswhite: 

Q. Well of course that’s your interpretation. We’re 
still fighting that in Court, Mr. Bierbaum. We see it the 
other way. A. If the Government can change its contracts 
at will, I don’t want to do business on it. 

• •••****#• 

The Court: Have you completed the answer? 

A. (Continuing) Well the three of us sat down and went 
over the orders and tried to come to some understanding. 

We put some in at a hundred per cent, including Fisher 
Body, although we knew that part of this machinery was 
used on General Motor’s Automotive Works at that time 
and it was not a hundred per cent. We knew a number 
of others not one hundred per cent, but we had no way 
of finding out, so we conceded some, and Hill conceded a 
lot less. Finally we come to a figure. 

By Mr. Crosswhite: 

Q. Are you through with your answer? A. Yes. 

Q. Could it have been possible that some of those pur¬ 
chase orders had become separated from the certificates 
of necessity? A. No.—certificate of necessity—you 
120 mean priority? 

Q. I beg your pardon, sir, the priority. A. No. 

Q. Un-huh. You’ve mentioned a couple of times this 
N.Y.A. proposition. Where is it on there? (Handing 
document) A. It’s on the contract. 

Q. Which one, sir? A. National Youth Administration of 
India. 

Q. Where do you have it listed on this Exhibit 10? That’s 
that U. S. Government here. 

Q. Where is the U. S. on this Exhibit? A. War Depart¬ 
ment—War Department Finance Officer, War Department. 
It was a $13,000 item, if my memory is right—approxi- 



94 


mately. (Examining document) One of these War Depart¬ 
ments here—there’s probably several together. 

Q. Well at least in your first running over it you don’t 
see it. Will you try to locate it later on and point it out 
to me then? A. 0. K. 

Q. Included in Respondent’s Exhibit “A”, are they not 
sales to concerns like the Aluminum Company of America 
down at—Fabricating Division—down at Jellico, Tennes¬ 
see, or do you remember? I can give you the number if 
you wish. A. Give me the number. 

Q. You’ll find it somewhere between 8086 and 8082. I 
think 8072 is the one. 

121 Did you folks make a sale to the Aluminum Com¬ 
pany of America, Fabricating Division, West Plant, 

Jellico, Tennessee? A. (Examining document) Yes, sir. 

Q. In what amount was that? A. Two thousand, fifty. 

Q. That was made in August of ’42, is that right, sir? 
A. Yes, that was a hammer used in repair work—for the 
maintenance of their buildings. 

Q. Of their buildings. Do you know what the buildings 
were being used for? A. They’re still being used for 
fabrication of aluminum—probably will be for the next 
fifty years. 

Q. That’s right, and that’s what they were making at 
that time. They were making aluminum from there, 
weren’t they? A. I don’t know. They had no priority and 
it was not war work, because they couldn’t get a priority. 
That’s the only reason they bought a secondhand machine 
from us. 

Q. Would you look at Invoice 8758? A. 8758? 

Q. Yes. A. (Examining) Yes. 

Q. Who was that to, sir? A. U. S. Playing Card Company. 
Q. And where are they located? A. Cincinnati. 

Q. What was that type of machine and so forth? A. 
Drill Press. 

122 Q. Do you know what that was used for, sir? A. 
That was bought by Mr. Clifford Schulte who 
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was formerly in charge of the War Production Board. 
U. S. Playing Card Company hired him for the purpose 
of getting priorities for their product, and they were sup¬ 
posed to take war orders. They abandoned the war orders 
and never turned out a piece, and I’m so,informed by Mr. 
Schulte that they bought up his contract and discharged 
him. 

Q. And this was sold to them at that time, is that it? 
A. Yes. 

Q. In April 21, 1942? A. Yes, that’s right. 

Q. And how much was the amount? A. $2200.00, but 
it was not used on war work, to my personal knowledge. 

Q. I notice up here a number, what is that? A. A890724. 

Q. Do you know what the “A” would stand for? A. No. 

Q. When was that paid, do you remember? A. That was 
paid immediately, the next day. Should have been—that’s 
the agreement. 

Q. I hand you your cash book again, and turning it to 
the month of April, and that’s the month in which the sale 
was made—I mean, in which delivery was made, wasn’t 
it, sir? A. Yep. 

Q. And ask you to see if you see the time when that was 
paid? 

(Handing document) 

123 A. (Examining) I remember the terms were cash 
upon receipt of invoice. They defaulted on their 
obligation—that was no fault of mine. 

Q. I’m not asking you that, I’m asking you when you 
got payment for it, if you know? A. I haven’t found it 
yet. Maybe we never got paid. (Examining) I guess on 
April 24. 

Q. Where is that, sir? A. Here. (Indicating) Probably 
another bill mixed up with it. 

Q. Well at least—where—what date do you say that is? 
A. April. 
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Q. You don’t see any amount of $2200.00 there, do you? 
A. They lump up payments together. You can’t identify 
these. 

Q. All right. All right, just a minute. What was that 
amount, sir? A. $2628.60. 

Q. I can’t seem to find it there one way or the other, 
but you do not find any amount even for $2200.00? A. No. 
Often payments are lumped. 

Q. Yes. Do you have any orders which would show what 
that payment was for? A. No. 

Q. Why not, sir? A. I have a sheet— (Indicating) . 

Q. Thank you very kindly. It probably will— 

A. (Interposing) Here’s ’42.—2828.60. Here it is. See, 
here they are. It seems to be these two. (Indicating) 

124 The Court: Let’s get them on the record. 

By Mr. Crosswhite: 

Q. Which two do you have in mind, sir? A. 197860 and 
650. 

Q. Those were not the ones we were talking about, were 
they, sir? A. No. 

Q. That’s not the invoice that you read. The invoice 
you read ties in to Invoice 7858. Now do you see any pay¬ 
ment like that in April, sir? A. No, May 1st they were 
paid. 

Q. They were paid on May 1st, sir? A. Yes. 

Q. Thank you. All right— 

A. (Interposing) And also they were not war work. 
You can subpoena Mr. Schulte on that. 

Q. I direct your attention to Invoice 7872, sir. A. $275.00. 
Q. And that was on what date ? A. April 20. 

Q. And it was on what purchase order? A. A 90724. 
Q. Isn’t that exactly the same purchase order that you 
made the statement on April 21? A. Yes, those two seem 
to be on the same. 

Q. And so that—This was shipped after April 28, wasn’t 
it, sir? A. Yes, and it was—All of that machinery 

125 was resold for the manufacture of pulleys; shortly 
after it was bought the project was abandoned. 
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Q. Well what was it bought for, sir, do you know? A. 
Well, the Playing Card Company had the idea that through 
Mr. Schulte who worked for the War Production Board 
they could get a priority which would enable them to get 
equipment to keep their playing card business going, and 
repair their own machinery. 

Q. Did they get such a priority? A. I believe they did. 

Q. And was it attached to these invoices? A. No, not on 
this. They got it later after they were supposed to be set 
up in war work. 

Q. Then you say it wasn’t attached to the purchase 
orders? A. No they were supposed to be set up in— 

Q. (Interposing) Let me get the answer to my question. 
Then I understand you to say that the priority certificates 
were not attached to A90724? A. Not to the best of my 
recollection. 

Q. And now I refer you to 7804. A. Same set-up. 

Q. Now by that you mean it was sent on the same pur¬ 
chase order, is that right, sir? A. Same number, yeah. 

Q. Same purchase order 90724? A. Yes. 

Q. Referred to in the other two cases? A. Yes. 

126 Q. What date was that shipment made? A. 

May 15. 

Q. ’42? A. Yes. 

Q. In what amount? A. $3350.00 

Q. You haven’t included any of those items at all? A. 
No, because they were not in war work. 

Q. Thank you, sir. A. Clifford Schulte informed me he 
worked for the War Production Board. The Playing Card 
Company seemed to have the idea that he had enough in¬ 
fluence to get them priorities for materials to be used in 
their playing card business. 

The Court: Is he here in Cincinnati? 

The Witness: No, he’s left town. They fired him from 
the War Production for his supposed political influence. 
They found out he couldn’t deliver, and they fired him and 
paid off his contract, and they abandoned the project and 
sold it to another man who made pulleys—this machinery. 
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By Mr. Crosswhite: 

Q. You say abandoned what project, sir? A. The in¬ 
tended project of making war materials, which they never 
intended to do, anyhow. They got sick of it very quick. 

The Court: Well was that the reason you didn’t include 
this under the renegotiable ? 

The Witness: That’s right, and Hill knew they had aban¬ 
doned the war work—gave up the order entirely, and didn’t 
turn out a piece. 

127 By Mr. Crosswhite: 

Q. It was purchased for war business, was it not, then? 
A. It wasn’t used. The law says “had used or consumed 
the same. 

Q. I see, that’s—I believe you know the law on that. A. 
I heard it often enough. 

Q. And if it was used for or consumed regardless how 
many channels it went through, it was supposed to be 
used— 

A. (Interposing) It was not consumed in war work. 

Q. How about the machines that went to the Gulf Ship¬ 
building Company? A. Still not consumed in war work. 
Those machines will be used fifty years from now. 

Q. It had to be consumed, blown up or thrown away for 
you to include it, is that right? A. I say in this particular 
case it wasn’t used. 

Q. What do you mean? A. Used one hundred percent— 


Q. I notice that you have a number of items listed under 
re-negotiable business here, like a double-end drill. Would 
that be used up in that one year? A. No, As I said— 

Q. (Interposing) All right, that’s what I want to know. 
A. We put anything in a hundred per cent what we thought 
was used— 

Q. (Interposing) May I ask you— 

A. (Continuing)—because there was no way to arrive at 
a definite figure—if you will permit me to finish the state¬ 
ment. 
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Q. Now these different items that you have in here, such 
as a drill, wasn’t used up, was it? A. No, it wasn’t 
128 used up and it wasn’t used up a hundred per cent 
on war work. 

Q. Planer wasn’t used up either! A. No, planers last 
fifty years. 

Q. Hammer to the Bethlehem Steel wasn’t used up, was 
it? A. No, they still got it. 

Q. Those were included under your list you had as re- 
negotiable? A. Yes. As I said, it was a give and take 
proposition. We conceded some and Hill conceded some. 


Q. —would you refer to Invoice 7914,15,16? A. (Exam¬ 
ining document) 7914, Secondhand Dealers Robinson, Carey 
and Sands, $456.00. 

Q. Wait a minute, who did you ship it to? That’s 
the important part. A. Northern Pump Company, Fridley, 
Minnesota. 

Q. And what date is on it? A. Huh? 

Q. What’s the date on it; what is the date of your ship¬ 
ment? A. May the 21st. 

Q. And that was shipped directly to the Northern Pump 
Company? A. Shipped in accordance with the instructions 
of Robinson, Carey and Sands. It had been ordered before. 

Q. Wait a minute. What were the instructions? A. I 
presume it was to ship it to the Northern Pump Company. 
It evidently went there. 

Q. What do you mean by “presume”? A. That’s 
129 what is on there, Northern Pump Company. 

Q. Well could you also presume—Is that true that 
you also shipped directly to the Northern Pump Company 
in 7915 and 7916? A. All sold to Robinson, Carey and Sands, 
machinery as is. It’s all billed as is. It’s not fitted for war 
production when it’s as is— 

Q. (Interposing) Where— A. (Continuing) —because 
that’s supposed to be accurate. 

Q. I notice you avoid the one thing I want. Where was 
it shipped to? A. They were shipped to the Northern Pump 
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Company, Fridley, Minnesota in accordance with the in¬ 
structions of Robinson, Carey and Sands Company, a sec¬ 
ondhand dealer located at St. Paul, Minnesota. 

Q. What’s the amount? A. $3,456, $3,456, and $4032. 

Q. Would you look at 7925? A. Laublower. 

Q. Where are they located, sir? A. Dayton, Ohio. 

Q. What’s the amount? A. $3900. 

Q. Do you know whether they were renegotiated by the 
Cincinnati Ordnance Division or not? A. No, I don’t know. 

Q. Thank you, sir. Will you look at 7898 and 7937? A. 
What’s that other one? 

Q. 7937. A. 7898 and 7937? 

130 Q. Yes. A. Hausp Valve Company. 

Q. When were those shipments made, sir? A. June. 
Q. In what amount? A. $6850. 7898 was $5175. 

Q. Thank you, sir. Will you look at 7963? A. Lima 
Locomotive Works. 

Q. When was that shipment made? A. June 17. 

Q. How much is that amount? A. $2400. 

Q. 7985? A. 7985, SweifeL 

Q. Where did you ship it to, sir? A. Oregon Shipbuild¬ 
ing Company. 

Q. Is it a Company or Corporation? A. Huh? 

Q. (Examining document) I see, corporation. Is it Ore¬ 
gon Shipbuilding Corporation, just to have the record 
straight? A. Yes, shipbuilding corporation. 

Q. Where is it located—what else is under that address? 
A. Job site, A. D. G. I don’t know if that means— 

Q. (Interposing) At Portland, Oregon? A. Yes, at Port¬ 
land, Oregon. 

131 Q. Which was made on what date? A. June 26th. 
Q. And the amount was what? A. $3,082.50. 

Q. Will you look at 7979. Who is the sale to? A. Cli¬ 
max Engineering. 

Q. What’s the amount? A. $525.00. 

• ••••••••• 
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Q. Would you see if you can find one of those to the 
Climax Company somewhere between—on, 7902 and 78701 
A. Seven nine, you think it is? 

Q. Well—A. (Interposing) Oh, it’s immaterial anyhow. 
I don’t think wallpaper cleaner is— 

Q. (Interposing) Well I tell you then, I’ll pick out the 
exact number after awhile, I’ve seen it several times. We’ll 
check it just a moment and give you a number. A. Yes. 

Q. Would you look at 7997, sir? A. Aerofice Products, 
Glendale, California. 

Q. What’s the amount, sir? A. $1800.00. 

Q. Would you look at 8000? A. That’s an Oliver Drill 
Pointer for sharpening drills—ten seventy-five. 

132 Q. That’s $1,075.00? A. Yes. 

Q. Now to whom was that sold, sir? A. Republic 
Steel Company. 

Q. What date? A. July 6th. 

Q. ’42? A. Yeah. 

Q. 8043? A. Timken Roller Bearing, one twenty-four 
inch drill press, $1100.00. 

Q. What date was that sold? A. 7/28/42. 

Q. I believe you included the Timken Roller Bearing in 
your Exhibit 10, did you not, sir? A. Yes, What had a 
priority we included; what didn’t have we left out. 

Q. Westinghouse—I mean, 8063. A. That’s the same 
set-up. That’s a lamp works. They had no priority. 

Q. Would you check that? A. What is that number? 

Q. 8063. A. Yeah, that was a lamp works—twenty-two 
hundred. 

Q. Where is it located, sir? A. Lima. 

133 Q. What does it say on the— A. (Interposing) It 
says—Let’s see, it says “Westinghouse Electric and 

Manufacturing Company, Lima, Ohio.” 

Q. What is the order number up there? A. TQ 321561. 
Q. What is the date of it? A. August 7. 

Q. And the amount? A. Twenty-two hundred. 
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Q. Do you have the cards here, Mr. Bierbaum, in which 
you support the figures of the cost of all of the items which 
are shown in that book? A. Our accountants have them. 

Q. They have them here, do they? A. I don’t know if 
they have them here or not. 


Q. Is that right, sir, that you took the totals from these, 
and totaled them together to get the cost? A. No, we just 
split the cost according to percentage. 

Q. How do you mean? A. We didn’t have no cost system. 

Q. I mean the purchase price of your machines. A. Well 
the purchase price of the machine is here, but we didn’t 
make any cost analysis on these. 

Q. What do you mean by that, sir? A. Well, in 
134 determining the profit applicable to renegotiable 
business, we just took the percentage—say it was 
twenty-five per cent of the total—we allocated twenty-five 
per cent of the profit, I believe. 

Q. No, what I have in mind is this: You have said, if 
I recall correctly, you’ve stated that the way you arrived 
at your cost of—the cost of the machinery—which are cov¬ 
ered by your Exhibit 1, is obtained by taking the totals 
off of these cards, is that right? A. That’s right. This we 
didn’t make any up. 

Q. Then how do you know what the total was then? Just 
take and subtract this total from— A. This was on this, 
that’s all. (Indicating) The balance was on this. We 
made $632,000 I believe the figure was, for the year, and 
about twenty-five per cent was renegotiable, and I think 
they allocated one-fourth to that. 

Q. One-fourth of what? A. Well, of the gross profit 
before taxes. 

Q. I don’t follow your statement. I’m trying to. I think 
you read into the record someplace, the very first part of 
your testimony as to your total cost. A. On the renego¬ 
tiable business the accountant can— 

Q. (Interposing) No, you read the other, because you 
read it from some book there, some document that you had 
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up there. You were reading the total business you had. A. 
The sales and the purchases. Yes, they were listed. 

Q. How about your cost. A. Well your general 

135 cost, sure, in the ledger sheet, but is wasn’t analyzed. 

Q. No, I’m talking about the cost of the machines. 
Now how did you obtain the cost of the machines and equip¬ 
ment, which you have shown in that book? A. The begin¬ 
ning inventories plus purchases, plus freight, less ending 
inventory and the way the expenses were allocated by the 
accountants. 

Q. Forget expenses for a while. Get hack to just the 
cost of the machinery—that’s what I’m after at the present 
time. A. I don’t think that was worked out here. 

Q. You read the total, didn’t you, sir? A. We read the 
total expenses, the sales, the purchases, the inventory. 

Q. And you read the cost, didn’t you? A. Not on these. 
It wasn’t involved. 

The Court: May I interrupt for a minute. As I under¬ 
stood it, you got the sales price from the invoices— 

The Witness: (Interposing) Yes, that’s right. 

The Court: (Continuing) —which is in Exhibit 1, and 
then from the card you had the cost of the article that had 
been sold. 

The Witness: Which were renegotiate. 

The Court: That’s right. 

The Witness: But not these. 

The Court: I understand that, but that figure of cost, 
primary cost, was taken from the card. 

136 The Witness: That’s right. 

The Court: Well now, the primary cost must also 
appear on these other cards. 

The Witness: Yes, it’s on here hut it hasn’t been com¬ 
piled, to my knowledge. It wasn’t involved. We thought— 

The Court: (Interposing) I’m not talking about com¬ 
piled. I understood that that figure on the card that re¬ 
lated to renegotiable business, was on a card that had a 
permanent record. 
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The Witness: Yes, these cards, that’s right—and here's 
the other cards. 

The Court: They must show the same thing, then. They 
must show your primary cost. 

The Witness: Yes, they do. 


The Witness: Yes, they show the balance of the sales, 
the cost of the machines and the balance of the sales for 
that year. 

By Mr. Crosswhite: 

Q. And those would be the sales which are included— 
A. (Interposing) In this book. (Indicating) 

Q. (Continuing) —in Respondent's Exhibit 8? A. That's 
right. 


Q. Do you have any computation or compilation or any 
work papers which will build up your cost of your goods 
sold, the total cost of goods sold? A. Exhibit pre- 
137 pared by Murphy Lanier and Quinn, shows a total— 
Q. (Interposing) Which one is that, sir. 

Mr. McFarland: Exhibit 10. 

By Mr. Crosswhite: 

Q. That only shows—exhibit only shows the renegotiate 
—what you say is renegotiate business, or which is desig¬ 
nated renegotiate business. Wasn’t there any other 
work papers prepared? A. No. 

Q. For example, I think maybe we can tie this one in— 
let’s see if we can—for just a moment. 

Would you look at your invoices sometime in the first 
part of July, to Mr. Merryweather? Probably if you look 
at one of those about 8109 or 8073—see what those dates 
are, sir. 

A. (Examining document) 8073? 

Q. Look for 8109. A. 8109. 
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Q. I hand you a card—this is one of the cost cards— 
A. (Interposing) Here it is. 

Q. And this cost card which I hand you will apply to the 
Invoice 8109, sir? A. Yes. 

Q. That’s the one which was sold to Mr. Merryweather 
and shipped to the Gulf Shipbuilding Corporation, sir, is 
that right? A. That’s right. 

Q. In the amount of? A. $4230. 

138 Q. $4230. 

The Court: Does that show the cost? 

By Mr. Crosswhite: 

Q. Oh, and what do you show the cost to be? A. $1000. 

Q. Show it a thousand dollars on that. 

Q. Well now, I presume—Here’s a couple more. Let’s 
see. (Examining documents) 

I hand you another card which has written on it An¬ 
heuser-Busch. (Handing document) 

A. Yes. 

Q. It looks as though it’s in the amount of about $4200, 
so let’s look for 8081. A. (Examining documents) Yeah, 
that’s it. 

Q. And the card that I just handed you which was that 
general list, covers the article which was shipped to them 
on Invoice 8081? A. Yes. 

Q. And what was the cost of that article? A. On January 
10th, 1935, it cost $150.00 but the value as of April 28, 
1942 would be $4200. 

Q. May I ask which figure you used when you were work¬ 
ing out Schedule Number 10? A. There were no sched¬ 
uled numbers—we didn’t work out schedules on this. 

Q. Exhibit Number 10, sir, which figures did you 

139 use? 

Mr. McFarland: I’ll stipulate that in working out 
Exhibit Number 10 the figure which would he comparable 
to the $150 cost on this card was the figure used in prepar¬ 
ing Schedule Number 10. 
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The Court: What. 

Mr. McFarland: The figures which is comparable to the 
$150 cost on this card is the figure which was used in pre¬ 
paring Exhibit Number 10. 

Mr. Crosswhite: Thank you, Mr. McFarland. 

The Witness: This machine was rebuilt and motorized, 
it says on here. (Indicating document) 

By Mr. Crosswhite: 

Q. I hand you— 

A. (Interposing) That means it’s got an additional cost. 
Q. I hand you another card which is listed U. S. Playing 
Card Company. Let me see that amount just a minute; 
let’s see what we can find on that A. 32842. 

Q. All right. That’s for the amount of $4200, isn’t it? 
A. (Examining) Yeah. 

Q. Would you see if you could tie that figure out for me? 
A. You got the Playing Card invoice numbers? 

The Witness: 7858? Well, we’ll start on that one. (Ex¬ 
amining documents) Here it is. 

Q. When was that made, sir, when was that total— A. 
(Interposing) It was sold March 26, 1942. 

Q. Uh-huh. All right, that’s fine. On what purchase 
order? A. A90656. 

140 All right. When was it shipped to them? A. 
May 4th. 

Q. ’42? A. Yeah. 

Q. And your payment would have been received at least 
not before May 4, would it, sir? A. No. 

Q. Now, how much was that sold for? A. It was sold 
for $4200.00. 

Q. And what was the cost that you have applied to it? 
A. It was bought June 30,1939 for $115.00 short a number 
of parts, which were taken from stock. 

Mr. Crosswhite: Do we have the same understanding on 
that, Mr. McFarland, that $115.00 is the same type of cost 
used in Schedule 10. 

Mr. McFarland: I think that’s right. 
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Mr. Crosswhite: Thank you. 

Mr. McFarland: I think we used just those primary costs 
from those cards. In fact, I’m sure of it. We used merely 
the primary cost from the cards in reflecting that par¬ 
ticular column that shows primary cost. 

Mr. Crosswhite: That’s what I understood was done and 
any expenses were taken care of in the expenses of the 
current year, not capitalized. That was my understanding 
on it. 

Mr. McFarland: That’s right. 

141 The Court: You mean overhead? 

Mr. Crosswhite: It was absorbed in expenses in 
overhead for the year in which the repair took place, your 
Honor, and was not capitalized and carried forward in in¬ 
ventory. 

Mr. McFarland: That’s right, the current costs of re¬ 
building were deducted as current expense and not cap¬ 
italized on the books against the machines or inventories. 


By Mr. Crosswhite: 

Q. Do you recall, Mr. Bierbaum, with respect to a num¬ 
ber of sales—may I put it your way—through a secondhand 
dealer where you shipped them to the Easy Wash Machine 
Company at Syracuse— A. J. F. Owens Machinery Com¬ 
pany. 

Q. I believe that’s the name of the man who it was sold 
and shipped to, the Easy Sewing Machine Company. A. 
Easy Washing Machine Company. 

Q. Easy Washing Machine Company, you’re right, sir. 
And do you have any idea what the amount of sales were 
to that company? A. (Shaking head) 

Q. Would your ledger sheet show that? 

(Witness steps down from witness stand and procures 
document from counsel table) 
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A. This ledger sheet seems to run from June 1942 in 
here on Owens— 

The Court: (Interposing) When you testify, you take 
the stand. 

(Witness resumes stand) 

142 A. (Continuing) 8018 and 19. 

By Mr. Crosswhite: 

Q. Those are the sales which were made through Mr. 
Owens to the Easy— A. (Interposing) I don’t know who 
they were made to from this. 

Q. 1 see. 

The Court: What is that, two items? 

The Witness: Yes, sir, invoice numbers. 

The Court: Oh, invoice numbers. 

By Mr. Crosswhite: 

Q. I find one here, 8019 to Mr. Owens, which was made 
on July 16, 1942, and to whom was that shipped, sir? A. 
L. C. Smith and Corona Typewriter, Incorporated, at 
Syracuse. 

Q. Is that right, sir? A. Yes, sir. 

Q. There is another one, J. F. Owens, May 29, 1942, 
under Invoice 7931. A. 7931? 

Q. Who was that shipped to ? A. Moore and Strell. 

Q. Do you know anything about them? A. No. 

Q. I notice another one here to J. F. Owens, 7930. Do 
you know whom that was sent to? A. Newing. 

Q. Do you know what they were doing? A. Ground 
automobile crankshafts with that—Newing Motor Machine 
Company. 

143 Q. Here is the one we tried to find awhile ago, 
the Climax Cleaner Manufacturing Company. A. 

Climax Wallpaper Cleaner. 

Q. Is' that what they made during the war? A. They used 
that for maintaining their machinery because they couldn’t 
buy parts during the war. 
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Q. Did they only make wallpaper cleaner during the 
war? A. To the best of my knowledge that is true. 

Q. My only question is if you do or do not know whether 
they were engaged in war work? A. To the best of my 
knowledge they were not engaged in war work. 

Q. Thank you. Since we’ve now found a Climax Cleaner, 
we’ll find—There was also sales under 7895. A. Same thing 
—same situation. 

Q. One case was 1631 and the other case 6245, is that 
right, sir? A. Yes, sir. 

Q. Right at the present time we can’t seem to—Oh, all 
right. 7871 Mr. Bierbaum was sold to whom? A. J. F. 
Owens Machinery Company. 

Q. And to whom did you ship it? A. Easy Washing 
Machine Company, on his instructions. 

Q. And it was shipped on what date? A. Shipped on 
April 29. 

Q. And you probably received the balance some time 
subsequent to that time, is that right? A. No doubt. 
144 Q. Well the amount is how much, sir? A. $1935.00. 

Q. Here is just a small item, Mr. Bierbaum, refer¬ 
ring to Invoice 8142. A. That’s J. F. Owens Machinery 
Company, secondhand dealer. 

Q. To whom did you ship that? A. Union Fork and Hoe 
Company, Rome, New York. 

Q. The amount is only $90.00? A. $90.00. 

Q. When was it sent? A. September 16, 1942. That’s a 
repair part. 

Q. Doesn’t it say its a rebuilt Walker Demagnetizer? 
A. Yes, it’s an electrical repair part. 

Q. And it was sent to the— A. (Interposing) Union 
Fork and Hoe Company—it’s in the record 

Q. Defense Division “A”? A. Yes. 

Q. Thank you, sir. 

The Court: Why would you include an item like that? 

The Witness: Because it was sold to a secondhand 
machinery dealer and at the time we talked this over, TTill 
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and I agreed that secondhand machinery dealers weren’t 
renegotiable when it was sold for stock. 

By Mr. Crosswhite: 

Q. Then do you know the total amount of secondhand 
dealer sales which you would classify in that cate- 

145 gory? A. You’ve got them all 

Q. Well you mean—Do you know, sir? A. No, I 
haven’t tabulated them. 

Q. You’d have to run through and tabulate all of them, 
wouldn’t you, and then you’d have to tabulate your cost 
on that, too, wouldn’t you, to find what your profit is on 
this, taking the same type of a tie-up that you have to 
Exhibit Number 10, is that right, sir? A. Yes. 

Q. Who were your primary secondhand dealers? A. 
What do you mean? 

Q. To whom did you sell the most? A. What you had in 
there—Sweifel, Robinson, Garry and Sands. 

Q. Just a moment, sir. Sweifel, that is the one at Port¬ 
land? A. Portland, Oregon. Robinson, Carey, and Sands, 
Minneapolis. 

Q. That’s at Minneapolis? A. Yes. 

Q. They were the ones through whom—on whose instruc¬ 
tions you shipped to Northern Pump Company, is that 
right, sir? A. That’s right. 

Q. All right, sir. A. J. H. Messerly down in Florida. 

Q. He is the one at Jacksonville? A. Yeah. 

Q. And we have mentioned his name two or three times 
in shipments which went to the Panama Shipbuilding Cor¬ 
poration, haven’t we? A. Yes, you have. 

Q. All right, sir, who else? A. I believe you had 

146 Owens, didn’t you? We just had him. J. F. Owens 
Machinery Company, Syracuse. 

Q. Who else. A. I believe that’s about all. 

Q. There’s some—I remember a name Murry—Murry 
somebody. A. Murry-Baker-Frederic Company. 

Q. The Court: Murrel? 



Ill 


The Witness: Mnrry-Baker-Frederic. 

The Conrt: Oh. 

Mr. Crosswhite: I think your Honor has in mind the 
Merryweather—George M. Merryweather, Birmingham. 

The Court: What was that first name you gave of the 
people in Portland? 

The Witness: George Sweifel. 

The Court: That’s not the Alaska Junk people, is it? 

The Witness: Junk? No, they’re not junk dealers; 
they’re machinery dealers. 

The Court: Those people had a big machinery business, 
too. 

The Witness: Alaska Junk Company? No, we never 
dealt with them. 

By Mr. Crosswhite: 

Q. It seems like there are some—Who was the one up at 
Detroit with whom you dealt? A. E. E. Woods Machinery 
Company. 

Q. Now in the sales that you made to them—through 
them—or to them, isn’t there usually a ten per cent dis¬ 
count that you give them? A. Yes. 

147 Q. Do you have a price and you usually take ten 
per cent off that, right? A. That’s a courtesy among 
dealers. 

Q. Well I say, I think most of them show that, do they 
not? A. Yes. 

Q. There is a ten per cent discount from the price, and 
then—I presume they bill it at the final price to the person 
whom they’re selling it to? A. They usually don’t handle 
it for ten per cent. They usually add on more if they 
could under the ceiling. You can’t do business on ten per 
cent in this trade. 

Q. Can you think of any other secondhand dealer with 
whom you did considerable business during that period? 
A. No, that’s about all to the best of my knowledge. 
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Q. Would your account show the total amount of sales 
made to these men during this period, say from, oh, April 
1st to the 2d of September? A. You can tabulate those 
invoices. 

Q. That would be the only way to get it at the present 
time, is that it, sir? A. Well let’s see. If these accounts 
are in the current ledger—I know Owens wasn’t. (Ex¬ 
amining document) Sweifel—only the current sheet, not 
the old one. 

Q. So the only way that could be obtained from the 
records we have here is to take the invoices and go through 
the invoices, and the only way we could ascertain 
148 the cost of those would be go through the cards and 
tie the cards in to each one of those. A. The original 
costs, not the value as of January 28, 1942. 

Q. Well, what figure did you use? A. We paid income 
taxes on the original cost and profits made. 

Q. That’s what I have in mind, so that—I don’t want to 
interrupt you, sir, are you through? A. I said we paid 
income taxes on that basis. 

Q. On what basis? A. On the original cost. 

Q. That’s right A. But of course the value as of April 
28,1942 should be the basis used in determining the profit, 
because the law went into effect that day. 

Q. But on your books you’ve always shown it as the 
original cost. A. We paid taxes on the original cost, same 
as the income tax law of March 13, 1913. The original 
value was used. 

The Court: Well the original value was used in the War 
Department determination, wasn’t it? 

The Witness: Yes, that’s right. 


Q. Do you folks have records and books of account show¬ 
ing your sales cost and profit for 1936 through 1939 
inclusive? A. No, sir. 
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149 Q. Am I right in understanding that the flood de¬ 
stroyed some of those records? A. Some of them, 

yes, sir. 

Q. So that you do not have the complete records for 
those periods? A. No, sir. 

Q. Do you have the records for the other—What part 
of the period would you have records for, ’38 and ’39? A. 
Yeah, we have the income tax returns for ’38, ’39, ’40, ’41 
and so forth. 

Q. In regard to my particular question, do you have the 
books of account and so forth for ’38 and ’39, or do you 
know? I’m just asking. A. I’m not sure if we have them 
all, but I’m quite sure we have the ledger sheets. 

Q. But you do not have them here at this time, do you, 
sir? A. No, sir. 

• ••••••••• 

Mr. Crosswhite: Upon agreement between counsel, the 
pack of cost cards which have been handed to me by coun¬ 
sel for the petitioner are all of the cost cards applicable 
to the invoices contained in respondent’s Exhibit “A”. 

I’d like to offer those as respondent’s Exhibit “C”. 

It’s understood that there have been some of those cards 
removed and are now contained—in the respondent’s Ex¬ 
hibit—In Respondent’s Exhibit “A”. 

150 The Court: Very well. Proceed. 

(The documents above-referred to were received in evi¬ 
dence and marked Respondent’s Exhibit “C”.) 

By Mr. Crosswhite: 

Q. Yesterday, I believe Mr. Bierbaum, you mentioned 
that somebody from Anheuser-Busch told you that the 
machinery you sold them was not being used in war work. 
Do you remember who the man was? A. No. We have an 
average of 3,000 callers a year; I couldn’t possibly re¬ 
member every one. 
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Q. You said somebody told you, and I wondered if you 
remembered bis name? A. No. 

Q. Didn’t you also mention the same thing about General 
Electric, the sale to General Electric, that somebody from 
General Electric told you— A. (Interposing) Either from 
the correspondence, or I don’t know if that man was there 
in person from General Electric. 

Q. Uh-huh. Well, I was just trying— A. (Interposing) 
My recollection is though that it was stated at that time 
they couldn’t get a priority because it wasn’t war work. 

Q. Now do you remember who it was told you? That’s 
my only question. A. No, sir, not after all these years. 

Q. Do you remember any other person to whom you 
sold machinery during 1942, "who told you that it was not 
going to be used in war work; and if you can recall, hold¬ 
ing it to the invoice we talked about yesterday? A- 
151 I can’t remember all those names after five years. 

Q. Well can you remember any of the names, sir? 
A. I told you Clifford Schulte yesterday. 

Q. Mr. Schulte? A. Yeah. 

Q. Then I want—The other day you said that Mr. Robert 
Bierbaum was Treasurer of the Company. How old is he, 
sir? A. No, Mr. Robert Bierbaum is Vice President and 
Secretary. 

Q. And how old is he, sir, at the present time? A. He’s 
in his 37th year, I believe. 

Q. Thirty-seven years old, in 1947? A. No, he’s five 
years younger—Oh, in 1947, yes. 

Q. He’s thirty-seven. In other words, he was born in 
1910, is that right, sir? Now what is his relation to Grant 
Bierbaum, is he a son or nephew? A. To whom? 

Q. Who is the other man who is connected in this? A. 
George Bierbaum. 

Q. George. What relation is he to— A. (Interposing) 
Son of George Bierbaum. 

Q. And your nephew, then, sir? A. That’s right. 
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Mr. Crosswhite: Your Honor, I wonder then if we can 
excuse Mr. Bierbaum at the present time and call to the 
stand a witness for the respondent out of turn? 

152 Mr. McFarland: No objection. 

The Court: Do you have any questions? 

Mr. McFarland: No questions on this. I have just about 
ten minutes of redirect, but I have no objection to with¬ 
drawing this witness at this time. 

(Witness excused) 

Mr. Crosswhite: Mr. Smith? 

Whereupon, Walter A. Smith called as a witness for and 
on behalf of the Respondent, having been first duly sworn, 
was examined and testified as follows: 

Direct examination 

By Mr. Crosswhite: 

Q. Mr. Smith, will you state your name to the Reporter, 
please? A. W.—Walter A. Smith. 

Q. Where do you live, Mr. Smith? A. Alpine Terrace, 
Cincinnati, Ohio. 

Q. By whom are you employed at the present time, sir? 
A. United States Playing Card Company. 

Q. How long have you been employed by them? 


Q. How long have you been employed by them, sir? A. 
Approximately fifteen years. 

Q. What is your official position there now, Mr. Smith? 
A. Comptroller and Treasurer. 

Q. How long have you been Comptroller and 
153 Treasurer? A. I’ve been comptroller approximately 
ten years, Treasurer about eight months. 

Q. As Comptroller of the Company are the books and 
records of the U. S. Playing Card Company under your 
supervision? A. Yes, sir. 
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Q. Are you here in response to a subpoena served upon 
you by the respondent in this case? A. Yes, sir. 

Q. By respondent, I mean the Secretary of War has re¬ 
quested you to—Have you brought with you all of your 
files, purchase orders, vouchers and so forth, with respect 
to the dealings which the U. S. Playing Card Company had 
with Eastern Machinery Company? A. Yes, sir. 

Q. Do you have those with you here, sir? A. Yes, sir. 
(Handing documents) 

Q. You’ve handed me, Mr. Smith, a group of papers. I’ll 
ask you to state what those group of papers are? A. They 
are duplicates of our purchase orders at Eastern Machin¬ 
ery Company. 

The Court: A little louder, please. 

The Witness: Duplicates of our purchase orders ad¬ 
dressed to Eastern Machinery Company. 

By Mr. Crosswhite: 

Q. And they cover approximately what period, sir? A. 

Slightly more than a year beginning in 1942. 

154 Q. What part of 1942? A. The first one is dated 

February 2, 1942. 

Q. And these are all of the invoices that you had with— 
purchase orders that were sent to the Company, is that 
right, sir? A. Yes, sir. 


Q. Was there attached to the Purchase Order 90650 any 
document at the time it was sent to Eastern Machinery 
Company? A. Yes. 


Q. How many men do you have working under you? A. 
Probably fifty. 


Mr. McFarland (Interposing) • • • May I have the priv¬ 
ilege of a short voir dire examination? 

Mr. Crosswhite: Be pleased to have him, sir. 
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Examination 

By Mr. McFarland: 

Q. Do yon know of your own knowledge that this Order 
Number A90650 was sent to Eastern Machinery Company? 
A. None other than that it would be mailed in the ordinary 
course of office routine. 

The Court: A little louder. 

The Witness: None other than it would he mailed in the 
ordinary course of office routine. 

The Court: Is it an order? 

The Witness: It’s a—The document he has in his hand 
now is a purchase order. 

155 Mr. Crosswhite: Those were the purchase orders, 
your Honor— 

The Court: (Interposing) Wait a minute, just a minute. 

Mr. Crosswhite: Yes, your Honor. 

The Court: Were the goods actually purchased from this 
petitioner here? 

The Witness: Yes, sir. 

The Court: All right. 

By Mr. McFarland: 

Q. Now this other document that is attached to that 
order number 90650, did you attach that to that? A. Not 
personally. 

Q. Did you see it attached? A. No, sir. 

Q. Or did you see the original of that certificate at¬ 
tached to the original of the order? A. No, sir. 

Q. Isn’t it true that you have assumed from—that be¬ 
cause the copy or duplicate of the original is attached to 
the duplicate original of the order, or copy of the order— 
you assume from that that it was—that the original was 
attached to the original, isn’t that right? A. That was 
our procedure at the time. I assume it, yes, sir. 

Q. But you don’t know of your own personal knowledge? 
A. No, sir. 
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Mr. McFarland: We renew our objection, your Honor. 
This witness is not qualified to say whether the original 
of that certificate was attached to the original of the order 
when it was sent. 

156 The Court: I’m going to overrule the objection. 

Mr. McFarland: May an exception be noted? 

The Court: Note an exception. 

Direct examination (Cont’d) 

By Mr. Crosswhite: 

Q. What is the document which is attached to that— 
which is attached to your office file copy of the purchase 
order? A. (Examining) There was an extension of our 
priority. 

Q. I notice that there is also another document attached 
to that particular purchase order. What is that, Mr. 
Smith? A. That is a letter from the Office of the Inspector 
of Navy Material, stating that the preference rating— 

Mr. McFarland: Wait just one moment. We have no 
objection to an identification, but we do object to a reading 
of the contents until it’s all in evidence. 

The Court: That’s right. 

By Mr. Crosswhite: 

Q. One other thing. I notice at the bottom of that letter, 
there’s a notation which says “C. C.” Would you read 
that please? A. (Reading) “C. C. Eastern Machinery 
Company”. 

Q. Thank you, sir. 

Mr. Crosswhite: If your Honor please, I can offer these 
as a group, or I can offer them individually. Do you think 
it would be handy for the Court to have them offered in¬ 
dividually? 

The Court: I haven’t any preference about it. You can 
show them to counsel, I think, before you offer them. 
Mr. Crosswhite: Yes. 


157 
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Mr. McFarland: May I ask the witness some more 
questions? 

The Court: Very well. 

Examination (Cont’d) 

By Mr. McFarland: 

Q. On the first purchase order, number 89907, there 
seems to be some pencil writings in there. When.were 
those put in—if you know? A. I don’t know definitely. I 
can give you a good guess. 

Q. Well we don’t want guesses. We’d like to know if 
you know of your own knowledge. A. No, I don’t. 

Q. There’s another figure over in the righthand side, 
typewritten figure that is striken out, and another figure 
in pencil is written in. Did you make that change? A. 
No, sir. 

Q. When was that change made? A. I don’t know. 

Q. Do you know of your own knowledge whether that 
was made before or after the order was sent over to East¬ 
ern Machinery? A. No, I do not. 


Q. You don’t know of your own knowledge whether they 
were made before the order was sent? A. (Shaking head) 

Q. And if they were made after the order was sent over 
then they’re not true copies of the order, are they? 
158 A. No, sir. May I qualify that? 

Q. I think you should have an opportunity to. A. 
I think I’ll state that the typed portion of the purchase 
order is a true copy of the order, as it went over. 

Q. You say you think that’s the case? A. Yes, I’m cer¬ 
tain as to that— 

Q. (Interposing) Well now, I think that— A. (Con¬ 
tinuing) —for the reason that we also used those pur¬ 
chase orders as a matter of office record later on—make 
certain notations to the—make certain pencil notations or 
additions to them for our own purposes. 
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Q. Well now, will yon find out—Will you indicate in 
this group as has been offered here, whether there are any 
of these that do not have pencil writings on them? A. (Ex¬ 
amining) The pencil writings on these are all records of 
the invoices as they were received from Eastern Machinery. 

Q. Then each of these have pencil writings on them? A. 
Yes. 

Q. Now for instance 92921, that has a pencil writing 
after the words “F. 0. B.”, after the word “terms”, and 
after the typewritten items on there. There’s a pencil writ¬ 
ing of the amount on 63036. The price is scratched out 
and a different price is put in in pencil writing. A. (Exam¬ 
ining) (Nodding) 

Q. And this 94074, what kind of an invoice—what sort 
or an order was that? A. That was a confirmation of a 
repair bill. 

Q. That was not—That was not for the purchase of 
159 a machine? A. No, sir. 


Q. This date in pencil says, “ 4/13/42. ” What does that 
mean, if you know? A. (No response) 

Q. That means March 13, 1942, doesn’t it? Do you have 
to hesitate? A. It means April 13, 1942. 

Q. April 13, 1942. You don’t have to hesitate to know 
that, do you? A. No I don’t. 

Q. What is the significance of that mark of April 13, 
1942? A. I do not know. 

Q. Well when was that entry made, if you know? A. It 
was made on or about the time that these were received. 

Q. And what are these items over here, ten thousand, 
four hundred? (Indicating) A. The amount of the bill. 

Q. That is what you assume, but you don’t know of your 
own knowledge? A. No, I don’t know of my own knowl¬ 
edge. 


Mr. Crosswhite: I’d like to offer as respondent’s Exhi¬ 
bit a list of twenty-two purchase orders from the U. S. 
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Playing Card Company, Cincinnati, Ohio—Eastern Ma¬ 
chinery Company, and the documents which were attached 
thereto. 

160 Your Honor, I would to ask for leave to withdraw 
those and substitute photostatic copies of those, 

so that the Government—the Company may keep its per¬ 
sonnel records on that basis. 

The Court: Without objection, that will be done. 

Do I understand that those papers will tie in with the 
invoices in that book? 

Mr. Crosswhite: Yes, your Honor, they will. 

The Court: Respondent’s Exhibit A, I believe? 

Mr. Crosswhite: Respondent’s Exhibit A, your Honor, 
they will tie in. 

I don’t want to put these in evidence, but I’ll be glad to 
identify them if I have an opportunity, but they will tie 
in with— 

The Court: (Interposing) What are those? That some 
other papers? 

Mr. Crosswhite: Yes, they will tie in with the invoices 
which we have already referred to. These are the original 
copies of the invoices, of which the office copy retained 
by the Eastern Machinery was found in Respondent’s Ex¬ 
hibit A. 

Direct Examination (Cont’d) 

By Mr. Crosswhite: 

Q. Mr. Smith, have you brought with you the records 
of the Company, with respect to receipt of the materials or 
machinery purchased, the services rendered, together with 
the invoices from the Company for such—For the Com¬ 
pany I mean Eastern Machinery Company—for such—for 
payment, together with your vouchers which would show 
the date when those were paid? A. Yes. By voucher 

161 I mean a copy of the voucher check. 

Q. And on that copy of the voucher check is there 
any indication as to when it was paid? A. Yes, sir. 
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Q. What indication is there on such voucher? A. A 
paid stamp. 

Q. Is that a regular office procedure to stamp that on 
there? A. Yes, sir. 

Q. After it has been paid? A. (Nodding) 

Q. Have you, Mr. Smith, compiled from Respondent’s 
Exhibit D, from the purchase orders and papers contained 
in Respondent’s Exhibit D, together with papers which you 
now have in your hand which contain the invoices—the 
original invoices to the U. S. Playing Card Company, to¬ 
gether with your vouchers—a compilation of the date when 
the orders were made, and when the machinery was re¬ 
ceived and when it was actually paid and the amount of 
it? A. Yes, sir. 

Q. Do you have such a schedule, sir? A. Yes, sir. (Hand¬ 
ing document) 

Q. (Examining) And this—Has this been prepared 
under your supervision? A. Yes, sir. 

Mr. Crosswhite: I will offer Respondent’s Exhibit “E”, 
a schedule which was prepared from these documents. 

Mr. McFarland: There is no objection. 

• ••••••••• 

162 (The document above-referred to was received in 
evidence and marked Respondent’s Exhibit “E”) 

By Mr. Crosswhite: 

Q. I hand you Respondent’s Exhibit “E”, Mr. Smith, 
and ask you to state the headings which you have shown 
on that exhibit, with respect to purchases from Eastern 
Machinery Company—just the different columns as you go 
across, sir? A. (Examining) The U. S. Playing Card Com¬ 
pany, Voucher Number— 

Q. (Interposing) Where would that be found, sir? A. 
In the upper righthand corner of these documents. 

Q. By these documents you mean the ones which you 
have in your lap at the present time, sir? A. Yes, the 
XT. S. Playing Card, Purchase Order— 
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Q. (Interposing) By that would be—That number would 
be obtained from Respondent’s Exhibit “D”, is that right, 
sir? A. Correct. (Examining) The date material was re¬ 
ceived. 

Q. Where would you obtain that information? A. In 
the receiving tickets attached to these documents in my 
lap. 

Q. Uh-huh. Now for example, would that number be 
transferred, or the date of the receipt be transferred to 
the purchase orders, sir? A. I believe it would—9527. 

Q. Just a moment, then, let’s see. 95— A. (Interposing) 
It was received on March 17, 1942. 

Q. Do you see that figure in the upper lefthand corner 
of purchase order A— A. (Interposing) Yes, I do. 
163 Q. Is it in type or pencil? A. Pencil. 

Q. Thank you sir. Next column, sir? A. Date of 
Eastern Machinery Company invoice. 

Q. Now where would that be obtained? A. From our 
copies of their invoices. 

Q. In order to tie up just one invoice, what is the first 
one you have going across there, sir? Their invoice num¬ 
ber what? A. 7846. 

Q. I show you Respondent’s Exhibit “B”—Respon¬ 
dent’s Exhibit “A”, a copy of an invoice contained therein, 
which apparently was sent from the Eastern Machinery 
Company to the U. S. Playing Card Company. Does that 
appear to be the same copy, sir? Does yours appear to 
be the original of the invoice contained? A. Yes. 

Q. In Respondent’s Exhibit “A”? A. Yes, sir. 

Q. Then your next item across there, sir? A. Date paid. 

Q. You say the date paid—was taken from what record 
of yours, sir? A. The date paid was taken from the date 
marking on the copy of our invoice check. 

Q. By date paid, does that mean when the check was 
cashed, sir? A. No, sir, it means the time the check was 
prepared and mailed from our office. 

Q. Thank you, sir. A. Next column is amount. 
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164 Q. Just one thought; I want to tie up one other 
point so that we can— 

Looking at the first item there, Mr. Smith, which you 
say was paid on what date? 

A. May 13, ’42. 

Q. And what is the amount? A. (Examining) $12305.00. 

Q. I hand you a document which has been introduced 
in evidence as Respondent’s Exhibit “B”, which we under¬ 
stand is a cash receipts book of the petitioner in this case, 
and direct your attention to an entry under date of May 14, 
1942, and ask you to ascertain if you can see any entry in 
the amount of $12,305.00 from U. S. Playing Card Com¬ 
pany? A. Yes, sir. 

Q. And that would be just one day after the date when 
you show on your voucher that the check was paid? A. 
Check was issued, correct. 

Q. What is the other item that you have? A. After the 
amount column is a space providing for a brief description 
of the purchase. 

Q. Where would you obtain the description, a brief des¬ 
cription of that? A. This is merely a summary descrip¬ 
tion of the item as it appears on the invoice. 

165 Q. Thank you, sir. I notice another column on 
there headed—it has what heading, sir? A. Priority 

certificate or rating. 

Q. I notice the first notation that you have on that is 
with respect to a voucher number 3426, in which it shows 
a priority rating certificate or rating of A-l-A. Where do 
you get that figure, sir? A. From the document attached 
to the—our copy of the purchase order. 

Q. That is included in the one which is Respondent’s 
Exhibit “D”, is that right, sir? A. Correct. 

Q. I call your attention to Page 4, Mr. Smith. What is 
the total amount which was paid to the Eastern Machinery 
Company during the entire calendar year 1942, shown by 
your books and records and the computation you have there, 
sir? A. (No response) 
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Q. I notice you’re hesitating. Why are you hesitating? 
A. I’m hesitating because there are some 1943 payments. 

Q. Upon purchases made in ’42? A. No, sir. The ma¬ 
terial was received in ’43, and was invoiced by Eastern 
in ’43. 

• ••••••••* 

Q. Do you have your records from which you could as¬ 
certain the invoices in ’43 as well as the amount paid in’43? 
A. Yes, sir. 

Q. You have those here in Court, do you? A. Yes, sir. 

166 Q. Do you have the books and records from which 
those amounts and those dates were obtained? A. 
Yes, sir. 

Q. And they’re right here in Court? A. Yes, sir. 

Q. Mr. Smith, your schedule shows here an amount of 
approximately fifty-five, fifty-six thousand dollars worth 
of business—machinery. Was that machinery purchased 
by the U. S. Playing Card Company and used in war work? 
A. Yes, sir. 

Mr. Crosswhite: That’s all, your Honor. 

Cross Examination 

By Mr. McFarland: 

Q. Now this last exhibit that’s been offered into evidence, 
as Exhibit “E”, where do you get the information; where 
are the books and records upon which that information is 
based? A. These are the vouchers— 

Mr. Crosswhite: You’ll have to talk louder. 

A. (Continuing) These are the vouchers that form a 
part of our records, and these copies— 

Q. Now those vouchers that you referred to are some 
that have not been offered in evidence in the case, aren’t 
they? A. Right. 

Q. On this schedule “E”, have you included also those 
vouchers or orders which are shown on Exhibit “D”? 
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Have you used that Exhibit “D” in compiling that 
167 Exhibit “E”? A. Yes, both exhibits have been used 
—not exhibits—both sources have been used to com¬ 
pile this information. 

Q. Is that the only source that you’ve used? A. It was 
checked through our plant—it was checked to our plant 
records, but was not taken from our plant records. 

Q. Why did you check it to your plant records? A. To 
be absolutely certain that we had everything. 

Q. You couldn’t be certain that you had everything from 
these files themselves? A. No, sir. 

Q. Have you checked this back to see whether it is a 
correct reflection of these two groups of papers that we’ve 
referred to, Exhibit D and the unmarked exhibit? A. Yes, 
sir. 

Mr. McFarland: May we offer in evidence, if the Court 
please, this group of vouchers or exhibits that have been 
used to make up Exhibit E, which has been received for 
identification? I offer that group in evidence. 


The Court: (Interposing) There is no objection to sub¬ 
stituting photostats? 

Mr. McFarland: No, not at all. 

The Court: Maybe you can work it out some way. 

By Mr. McFarland: 

Q. Now in this Exhibit “B”—in this Exhibit “E”, you 
have made a column also, over in the righthand side of that 
exhibit which is headed ‘‘Priority Certificate or Bat- 
168 ing”, is that right? A. Yes, sir. 

Q. And in that column you have written in each 
instance where there is a priority certificate or rating, you 
have written a memoranda of that? A. (Nodding) 

Q. On the first page there are five on the entire page, 
is that right? A. Right. 

Q. Why did you make a notation of that priority rating? 
A. For the reason that we were requested to do so. 



127 


Q. Now, where was that priority rating obtained? A. It 
was obtained—it was attached to the copy of the purchase 
order. 

Q. Well, that was a copy that was written up and you 
say you think was sent along with the purchase order? A. 
Yes, sir. 

Q. Now did you make up your mind as to whether there 
was or was not, or whether it was or was not appropriate 
to attach the priority rating? A. That was five years ago, 
but I think it was covered by regulation at that time. 

Q. Well what is the distinction between those that were 
marked with priority rating and those that were not? A. 
I think the major distinction is that the ones that are 
marked with a priority rating represent new machinery; 

the balance represent used machinery. 

169 Q. And no priority ratings were required on used 
machinery at all? A. I believe not. 

Mr. Crosswhite: Did you understand his question, sir? 
What was your question, Mr.— 

Mr. McFarland: My question was, and no priority rat¬ 
ings were required in connection with used machinery? 

The Witness: I believe not at that time. 

• •#••*•••• 

Q. Now there are sheets on this exhibit with approxi¬ 
mately between sixty and seventy items on the total ex¬ 
hibit, is that right? (Handing document) 

A. (Examining) Yes, sir. 

Q. And there are only five items on which a priority 
rating is indicated by you. A. (Nodding) 

Q. And that schedule is the schedule prepared not only 
from the items contained—That schedule reflects, then, all 
priority orders which are indicated in Exhibit 12 and Ex¬ 
hibit “D”? A. Yes. 

Q. And there were only five of such— A. (Interpos¬ 
ing) Right. 

Q. Now, referring now to Exhibit “D” and to Order 
Number 90650, I’ll ask you whether or not that was an 
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order for—Or rather, will you tell me what the total amount 
of that order was? A. (Examining) Approximately 
$30,000 to $32,000. 

170 Q. And is it not a fact that the only item on that 
order which required a priority was an item for 

a hack saw in the amount of $650.00? A. Yes, sir. 

Q. Let’s refer now to this Order 90656 we’ve been talk¬ 
ing about. That refers to a number of items. Can you 
say from this schedule of yours when the payment on these 
particular items was made? A. Yes, sir. 

Q. Will you do so? Just to shorten it, do you think they 
were paid on or after a certain date? A. (Examining) 
Yes. They were paid after April 24, ’42, 

Q. On or after April 24th? A. Yes, sir. Some were paid 
—One was paid on April 24, the balance later. 

Q. I see. Now, let’s refer to the first item on that Order 
Number 90724, as one used but thoroughly rebuilt Number 
22 Colburn Heavy Duty Drill Press, and so forth. Where 
was that particular machine placed in the factory of U. S. 
Playing Card Company? A. In our Metals Department. 

Q. In your Metals Department. Do you know that of 
your own knowledge ? A. The purchase order indicates it 
was purchased for the Metals Department, and of course 
I am—May I—(Referring to document)—and it was de¬ 
livered directly to our Metals Department. 

Q. That is, you don’t know that of your own knowledge? 
A. The record on our receiving ticket indicates it. 

Q. I see. Then your information as to your knowledge 
as to whether or not these machines were or were not used 
in the production of materials used for the war effort, is 
based upon your records and not as personal knowl- 

171 edge, is that right? A. I was very well acquainted 
with the department at the time. 

Q. Well, I just want to know— A. (Interposing) I 
think it’s a combination of both. 
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Q. What part of the Metals Department was this ma¬ 
chine put in, that we’ve referred to? A. I’m afraid it 
would be impossible to tell you that at this particular time. 

Q. You don’t really have a specific recollection of that, 
do you? A. No, not a specific recollection. Furthermore, 
I’m not a technical man, so I wouldn’t have no technical 
knowledge of its placement. 

Q. Now this second item on there, one two and a quarter 
inch rebuilt Acme Screw Machine, and so forth. Do you 
know of your own knowledge, without reference to what 
the records say or don’t say, do you know where that ma¬ 
chine was placed in the plant of the U. S. Playing Card 
Company? A. Yes. 

Q. Or plants? A. Yes, uh-huh. I happen to know in 
particular that that machine was in our Metals Depart¬ 
ment. 

Q. In which part of the Metals Department was that 
placed? A. I don’t remember. 

Q. You don’t? A. I don’t place that because I remem¬ 
ber selling it to the Metals Department. 

172 Q. You sold it? When was it sold? A. May I 
have your permission to refresh my memory? 

Q. Why certainly. 


The Witness: Was that Acme two and a quarter inch 
screw machine? 

Mr. McFarland: Yes. 

A. It was sold to F. E. Q. and Eagan in 1945. 

By Mr. McFarland: 

Q. So you assume from that that it was on the floor in 
1942? A. Yes, sir. 

Q. Now, what was that machine used for, if you know of 
your own knowledge ? A. I do not know of my own knowl¬ 
edge. 

Q. What item in the war production was it used to make, 
if you know of your own knowledge? A. Yes, in ’42 and 
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’43 we made a part termed outer cans for the Crosley 
Corporation. 

Q. A part termed what? A. Outer cans. 

Q. How many of those did you make? A. Approxi¬ 
mately 15,000. 

Q. Approximately 15,000? A. Yes, sir. 

Q. And how much did the Company receive for those—I 
mean during the year 1942? A. Oh, the 15,000 I men¬ 
tioned to you are covered in ’42 and ’43. 

173 Q. Well let’s go back to 1942. How many did it 
make in 1942 ? 

***••••••* 

Q. (Continuing) —how many of these particular items 
that you have referred to were sold by the Company in 
1942—by your Company? A. Without reference to our 
records I can only approximate the amount. 

Q. Where are your records? A. At the Company’s 
office. 

Q. Can you give me an approximate amount? A. Yes. 
Q. Can you produce those records if we request you to 
at a later date? A. Yes, sir. 

Q. Well give me the approximate amount, if you will, 
for 1942? A. I would approximate the amount as being 
1200 to 1500 pieces. 

Q. And for 1943? A. It would be the balance. 

Q. Balance of what? A. Of the approximately 15,000. 
Q. Approximately 15,000. How much in 1944? A. 
None. 

Q. None? A. (Shaking head). 

Q. Why were none completed in 1944? A. Our contract 
was terminated in ’43—our subcontract with Crosley. 

Q. Why was it terminated? A. I do not know. 

174 Q. Well, now, you’re Comptroller of the Company 
and you don’t know why your contract was termi¬ 
nated. Why do you think it was terminated? A. I think 
it was terminated because Crosley installed at that time— 
finished the installation— 
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Mr. Crosswhite: Just a moment, I don’t believe the 
Judge heard your answer. 

The Court: I didn’t hear anything. If you could stand 
back, then the witness has to talk louder to you. 

Can you answer that question? 

The Witness: Yes. 

A. (Continuing) I think it was terminated at that time 
because Crosley completed the installation of some ma¬ 
chinery which would enable them to produce its outer cans 
without help. 

By Mr. McFarland: 

Q. As a matter of fact, wasn’t it terminated because the 
operations of the Playing Card Company in that respect 
were not satisfactory? A. Not to my recollection. I think 
we completed our contract. 

Q. Now as a matter of fact—I’ll withdraw that ques¬ 
tion. 

Can you tell me how much your selling price of the 
articles which you sold in 1942 and the selling price of the 
articles which you sold in 1943 in the operation of this par¬ 
ticular division of the Playing Card Company amounted 
to? 

A. To the best of my knowledge it was somewhere be¬ 
tween 6,000 and 7,000 units. 

175 Q. What’s that? 6,000 and 7,000 units? A. Yes, 
sir. Yes. 

Q. Now that means approximately $9,000 worth of busi¬ 
ness during your calendar year 1942? A. Yes. 

Q. And do you know how much of that was prior to Sep¬ 
tember 30,1942? A. No, sir, I don’t. 

Q. Your Company was renegotiated in connection with 
this particular business for the year 1942? A. Yes. 

Q. Were you renegotiated for 1942? A. Yes, sir. 
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Q. And do you know the percentage of renegotiate 
business that was determined with respect to your opera¬ 
tions— 

A. I do not recall. 

Q. Can you find out? A. Would you restate your ques¬ 
tion again? 

Q. I would like to know what portion or what the effect 
of the renegotiation which you had with respect to your 
operations in this particular department where you say 
the machines went, what the effect of those renegotiations 
were for the fiscal—for your calendar year 1942 ? A. The 
effect of the renegotiation? 

Q. The percentage of renegotiable business that 
176 was determined, and the total business that was 
deemed to be renegotiable. 

The Court: Do you know? 

The Witness: I don’t. 

The Court: All right. 

By Mr. McFarland: 

Q. And can you find out then the total business during 
our recess—can you find out the total business which this 
particular department or division of the U. S. Playing 
Card Company had and the total amount which was deemed 
to be renegotiable in your renegotiations? A. Of that 
department? 

Q. Yes. A. Yes, I could. 

• •*••••••* 

Q. Mr. Smith, will you state whether or not in connection 
with the renegotiation I referred to which you answered a 
short while ago, whether or not that renegotiation had to 
do with the playing card sales or whether it had to do with 
both playing card sales and the sales of the Metal Depart¬ 
ment? A. In ’42 it embraced three products; sales of the 
Metals Department, sales of parachute assemblies, and 
playing cards. 
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Q. Do you know who could tell us what the gross sales 
of each of these departments amounted to? 

A. Yes, I could obtain the information by reference to 
our renegotiation report at our offices. 

Q. Well who in your office would be able to pro- 

177 duce that for us and tell us what they were and what 
the ultimate renegotiable sales were determined to 

be? A. I could have it sent down to me at noon. 

Q. Could you testify of your own knowledge about that 
if you have that report? A. Yes. 

Q. I’ll ask you if you won’t try to obtain that or have 
it sent down so that we can further cross examine you 
with respect to that particular item, and I think that’s a 
matter that wouldn’t take more than five minutes at the 
outside to ask the questions that we would like to ask. 

• ••••••••• 

Q. Isn’t it a fact that most or all of these outer cans 
that were made by the Metals Department of the Playing 
Card Company were rejected? A. We had trouble with 
rejections, but the figures that I quoted you before repre¬ 
sented finished cans. 

Q. You mean, accepted shells? A. Accepted shells? 

Q. You mean finished accepted shells? A. Yes, sir. 

Q. Well how many were made that were not finished and 
acceptable? A. I couldn’t tell you that. 

" Q. It was a great number? A. It was a considerable 
amount. 

Q. And isn’t it a fact that the manager of the 

178 department, Clifford Schulte, was discharged from 
employment because of the unsatisfactory record of 

that particular department? A. Yes. 

Q. And wasn’t that the reason why the department 
wasn’t continued any further? A. No. No, sir. 

Mr. McFarland: That’s all from this witness. I would 
like to ask if he will— 
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The Court: (Interposing) Any questions? 

Mr. Crosswhite: Yes. 

Mr. McFarland: (Continuing) —if he may be recalled 
for the purpose of further questioning on the particular 
report that he has referred to ? 

The Court: Very well. 

Do you have any questions? 

Mr. Crosswhite: Yes. 

Redirect examination 
By Mr. Crosswhite: 

Q. When was the Metals Department which you referred 
to set up in this Company? Was it new, or an old depart¬ 
ment? A. It was a new department. 

Q. About when was it organized? A. In the early part 
of 1942. 

Q. What was the purpose of its organization? A. To 
produce war work. 

179 Q. Was that under the prime contract which the 
Crosley Corporation had, and you folks had a sub¬ 
contract on it? A. That’s right. 

Q. How long did that—did you maintain a Metals De¬ 
partment? A. Until sometime in ’43. 

Q. ’43. At that time what was done with the machinery, 
or with the department itself? A. At that time we leased 
the premises, including the machinery, to Johnny Dell 
Motors. 

Q. Do you know of your own knowledge what Johnny 
Dell Motors did, what type of work it was; war work, 
civilian work, or what? A. I think it was airplane parts. 

Q. Was Metals Department in a separate distinct build¬ 
ing from the Card Company? A. It was in the basement 
of a building otherwise occupied by Sperti which we owned. 

Q. Did you folks occupy any of the rest of that par¬ 
ticular building? A. (No response) 




135 


Q. Well, I don’t know if it’s—I thought maybe you might 
happen to know. A. I think at the time we occupied the 
rear end of that floor for storage purposes. 

Q. Do you folks have a Maintenance Department out 
there for the machinery which is used in the U. S. Playing 
Card Company? A. Yes. 

Q. Was that over in this Sperti building? A. 
180 No. 

Q. Where is that located? A. We have a machine 
shop in the rear of our factory building. 

Mr. Crosswhite: I believe that’s all. 

Mr. McFarland: That’s all. 

The Court: Step down. 

(Witness excused) 

• •*•*••*•* 

Mr. McFarland: Mr. Bierbaum, will you take the stand? 

Fred Bierbaum called as a witness for and on behalf of 
the Petitioner, having been previously duly sworn, re¬ 
sumed the stand, was examined and testified further as 
follows: 

Redirect examination 
By Mr. McFarland: 

Q. During your direct examination, Mr. Bierbaum—or 
I should say, during your cross examination—you stated 
that a ten per cent margin of net profit was not—net profit 
before Federal taxes—was not an adequate return of profit 
in the used machinery business. Will you please explain 
that statement further? A. Well, we consider a normal 
return in our industry of thirty per cent net profit on sales 
before taxes. 

Q. What risks and uncertainties does that take into con¬ 
sideration? A. Well we buy for stock for one thing. We 
buy large quantities, some of it undesirable and may never 
sell and be scrapped as junk. 
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181 Then we take the risk of new models coming out 
which will destroy the value of the machines we 

have, and 'we carry inventory for long periods of time. 
During this time the business cycle often changes. We are 
forced to take losses in our purchases. 

To balance up the depression, in normal years we should 
make thirty per cent net profit on sales before taxes in 
a normal year. 

Q. Are you speaking of yourself or the industry in 
general? A. The industry in general. 

Q. And do you make any exceptions as far as you are 
concerned yourself? A. No. 

Q. Would you regard this business as a speculative or 
non-speculative business? A. We regard it as a highly 
speculative business with substantial risk involved. 

Q. What is the distinction in that respect between your 
business and that of a manufacturer of new machine tools? 
A. The manufacturer usually produces only on orders, 
and during the war he received pool orders from the Gov¬ 
ernment; that is, he could turn out any number of ma¬ 
chines, and those that were unsold were paid for by the 
Government. In fact, many were unsold at the end of the 
war which the Government took over at the full contract 
price. 

In our business, machines were only purchased as re¬ 
quired, and we sold them on the basis of the 0. P. A. price 
at that time. We took all the inventory risk. We took all 
the risk of the capital invested in our business and received 
no Government aid. 

Q. And were there any risks involved as to what might 
happen at the termination of the war? A. Very 

182 substantial risks. In fact, some machines which the 
War Production Board had ordered us to sell on 

priority only and for which no buyers appeared during the 
war, were practically scrapped at the end of the war, such 
as gun drills and so forth. 

• •#••••••• 
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Q. Will you state, Mr. Bierbaum, what the considerations 
were, if you know, that entered into the payment of the 
salaries for the fiscal year 1942 to yourself, to George Bier¬ 
baum and to Robert Bierbaum ? A. The only consideration 
was the results produced by the three men and their value 
to the Company, and the effort which they expended in 
doing their duties as officers of the company. 

Q. Was there any consideration at all with respect to 
the effect upon the taxes of the corporation or the taxes, 
resulting taxes, to yourself individually? A. None what¬ 
ever. 

Q. I will ask you if you can state what your tax bracket 
was for the year 1942? A. Seventy-two per cent of my 
total income. 

Mr. Crosswhite: Just a moment. I do not know in what 
way that is material to the salary question, your Honor. 

The Witness: Seventy-two per cent of my total income 
was paid in taxes. My top bracket was ninety per cent. 

The Court: What year is that? 

The Witness: For the calendar year 1942 on which I 
filed my personal return. 

By Mr. McFarland: 

Q. This is Respondent’s Exhibit “E”, and there 
183 are five items shown as items upon which there were 
priorities indicated on that schedule. 

Can you state with reference to those particular items, 
the relative selling price; I mean the relative cost— A. 
On new machines? 

Q. —as compared to the selling price of the machine. 
A. On new machinery the usual discount was twelve and a 
half to fifteen per cent, which was the gross amount we 
made. 

Q. Do you know whether these represent your usual 
amount of profits? A. Yes, sir. 
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Q. And was it or was it not twelve and a half per cent? 
A. Twelve and a half per cent. 

Q. All right. 

Mr. McFarland: That’s all for this witness. 

Recross examination 
By Mr. Crossw’hite: 

Q. How many men did you folks have working for you, 
Mr. Bierbaum? A. Around I’d say an average of around 
forty to fifty. 

Q. Who is your number four man? A. Who? 

Q. Who is your number four (Spelling) f-o-u-r man? 

What I mean is, you’ve got the three Bierbaums at the 
top. Now who is your next man? A. Well, I wouldn’t 
say who was the next man. We’re the managers of the 
company. I couldn’t say who is the next man. We 
184 don’t number them one to forty. 

Q. If all three of you men are gone from the of¬ 
fice at the same time, who takes charge of the business? 
A. One of us is always there and has been at all times. 

Q. Well who is your righthand man, then, other than the 
three Bierbaums we have talked about? A. I wouldn’t 
call them righthand men—the business was handled by 
ourselves. 

Q. Then let’s put it this way. Who was the—How 
much did you pay the next—What was the salary, the 
fourth highest salary paid in your company? A. I don’t 
recall the exact amount, but all the salaries were returned 
to the Collector of Internal Revenue, and— 

Q. (Interposing) And is there any records here in Court 
which will show your salaries as to your individual men, 
sir? A. No, that’s in the payroll books. 

Q. And you don’t have the payroll books here? A. No. 

Q. All right, then, will you look at that to ascertain for 
me the amount you paid—the fourth and fifth highest sal¬ 
aries which were paid in your company? A. I haven’t 
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got the payroll hooks here. I will see if I can locate it 
during the intermission. 

Q. Do you have any idea as to how much they were paid? 
A. Why I believe the next highest salary is around $20,000. 
Q. Twenty-thousand. WTao is he? A. That was 

185 payable to Edward Bierbaum. 

Q. Oh, another Bierbaum? A. Yes. 

Q. What relation is Edward to you folks? A. He is a 
nephew. 

Q. Is he George’s son? A. Yes. 

Q. How old is he at the present time ? A. I think around 
thirty. 

Q. Then in 1942 he’d have been twenty-five, wouldn’t he, 
sir? A. Yes. 

Q. Now who—who would be the next man that was paid 
—that would be your number four man; how about your 
number five, how much was he paid? A. I couldn’t recall 
the exact figure; it was around $9,000. 

Q. What was his name? A. John Stigler. 

Q. John Stigler? A. Yes. 

Q. What’s his duties? A. Foreman. 

Q. What do you mean by foreman, sir? A. WTiat’s that? 
Q. What do you mean by foreman? A. Foreman of the 
machine shop. 

Q. Is he in charge of the men who work in your machine 
shops? A. He has charge under us; he’s simply a 
foreman. 

186 Q. And you think that $9,000 was approximately 
the amount you paid him? A. Yes, sir. 

Q. And you’ll verify that from your records. And is he 
any relation by blood or marriage to any of you folks, any 
of the Bierbaums? A. No, he’s not related in any way. 

Q. And he would be the highest paid man in the company 
who is not some relation to the top officers, is that right? 
A. Yes, but no other men worked in the office as Stigler 
worked in the shop only, solely on mechanical duties. 
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Q. All right. Now what was the highest salary you paid 
to anybody who worked in the office who was not a Bier- 
baum? A. The only other employees were two girls. 

Q. Uh-huh. A. At that time I believe they received 
around $45.00 or $50.00 a week. 

Q. You say two thousand to twenty-five hundred, some¬ 
thing like that 1 A. Forty-five to fifty, I believe, is around 
twenty-three hundred to twenty-six hundred. 

Q. All right. I believe you mentioned that you thought 
you should have a return of thirty per cent. Thirty per 
cent on what. A. Thirty per cent net profit on sales be¬ 
fore Federal income taxes. 

Q. Do you think you should have that in every year, sir? 
A. We have had more than that in four of the past eight 
years. 

Q. You. certainly have, sir. But take it before—back be¬ 
fore this world got into a war, and tell the Court 
187 whether or not you made thirty per cent on sales? 
A. In 1940 and ’42— 

Q. (Interposing) I said before. I said before this world 
got into a war. Get back before that time, back before 
1949, when did you make thirty per cent on sales? A. We 
were a new struggling company. At that time we had little 
investment. We started business in 1925 and with an in¬ 
vestment of $15,000 of our own money, and mortgage in¬ 
debtedness of $110,000. 

At that time the former owner of the business put his 
son in to watch his debt that we had to pay him, and as 
our capital was very limited, we couldn’t take ordinary 
business risks. 

We were going very well in 1937 when we suffered a sub¬ 
stantial loss in the flood, and that held us back in the fol¬ 
lowing year. 

Q. Now you say you were going very well. Now, I do 
not—Of course, I don’t have the dates of any kind. I’m 
just going to have to take your word for it. Do you re¬ 
member what percentage you folks made in 1938 on sales? 
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Just your best estimate at the present time, if you remem¬ 
ber? A. No, I can’t remember the percentage that far 
back. That’s in the income tax returns which you have. 

Q. It so happens that I do not have them, Mr. Bierbaum, 
at the present time, but our office should have them, that’s 
right, sir. 

And what do you mean by thirty per cent profit? Do you 
say you have thirty per cent every year? A. We should 
have thirty per cent in any average normal year to balance 
off the years when losses will occur. 

188 Q. All right. Now how many years did you have 
the thirty per cent., out of a period say of five or ten 

years? A. Out of the past ten years we had more than 
thirty per cent in four years. 

Q. And when were those four years, sir? A. Huh? 

Q. Since you mention that every time, what four years 
was it that you had thirty per cent? A. 1940 when we 
were not in a war, 1941 when we were not in the war, 1942 
when we were in the war, and 1947 when we were not in the 
war. 

Q. I see, you— A. (Interposing) And in 1946 it was 
slightly under that, I believe. 

Q. I believe that you will recall that war broke out over 
in Europe in 1939, don’t you, Mr. Bierbaum? A. Yes I 
recall we were neutral in that war and we were not engaged 
in it. 

Q. And do you remember where you sold most of your 
secondhand machinery in 1939 and 1940? A. Export. 

Q. Yes, sir. All right. It wasn’t sold to this country, it 
was sold to export, wasn’t it? A. It was sold to private 
buyers who bought for the best prices obtainable. 

Q. And who were the buyers ? A. —on a free market. 

Q. Who were those buyers, or do you know, sir? 

189 A. Well, they was for Canada, Canadian buyers. 
In fact, I think in 1940 we had around thirty different 

countries— 

Q. And they were at war, were they not? A. No. 
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Q. Canada was at war in 1940. A. Switzerland wasn’t 
at war. 

Q. I said was Canada at War! A. South American 
countries weren’t at war. Canada I believe was part of the 
British Empire, which was at war. 

Q. In 19—I don’t want to interrupt you. Finish your 
statement, sir. A. (No response) 

Q. Going back before 1939, the year in which the war 
blazed in Europe in September, taking the years 1938, ’37, 
’36, ’35, did you make thirty per cent in any of those years ? 
A. 1939 was a depression year. We took losses. 

Q. I asked you whether you folks made thirty per cent 
in any one of those years? A. I don’t recall the exact sales 
and exact profits. 

Q. Well let’s see now. You said you should have thirty 
per cent on sales. Now that’s over how many years should 
you have thirty per cent, Mr. Bierbaum? A. As I just 
testified, four years out of the last eight. 

Q. You mean you were extremely fortunate in getting 
thirty per cent, were you? I’m asking you if that’s your 
idea as to reasonable profit that you should have four years 
of thirty per cent profit out of eight years? A. Yes, 
190 in a speculative business you’ve got to be prepared 
to take losses. To take losses you have to accumu¬ 
late surplus. 

Q. All right. How do you accumulate surplus by taking 
out salaries of over approximately fifteen to twenty per 
cent of sales, isn’t that a good way not to accumulate sur¬ 
plus? A. A large part of these salaries in prior years 
was reinvested in capital stock of the company, and in 
settlement of the mortgage debt. 

Q. Let’s see. I’m just trying to ascertain, if I can, your 
idea that you should get thirty per cent. Now let’s take a 
period from 1930 to 19—or from the depression— 

Well, did you folks have a depression in 1929, in your 
business? A. The last part of the year. 
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Q. That’s right. Let’s start from 1929 and go up to 1938 
when there was another depression. Let’s take from valley 
to valley. 

In how many of those years do you say you should have 
thirty per cent on sales? A. As I said, our capital was 
limited at that time and we couldn’t take the risk we are 
taking—they are not comparable. 

Q. Answer the question. You said thirty per cent on 
sales. I’m asking you should you have thirty per cent on 
all years. A. We should have thirty per cent on the ma¬ 
jority of the years. 

Q. All right. A. Half, I should say. 

Q. Half ? Five years out of ten you say you should 
191 have thirty per cent? A. Yes. 

Q. And what would be your range in those other 
years, those other five years? A. That depends on how 
business is. Machinery is only sold—Machinery has often 
been described as a boom or bust business. You’d have to 
make it in the boom years or you go bust in the bust years. 

Q. Well then, over your ten year period, from 1929 up 
to 1939, what would you say would be a fair average re¬ 
turn averaging the whole amount out? A. Well I think in 
a speculative business if you make thirty per cent in some 
years, you ought to average on your sales fifteen to twenty 
per cent over all the years if you hope to stay in business. 

Q. You say that your average would be fifteen to twenty 
per cent? A. No I didn’t say that was the average, I say 
we hoped to. 

Q. Oh. Well, then, is it your idea that a company which 
would average out fifteen to twenty per cent would be a 
speculative business? A. It’s still speculative; only by the 
skill of the management can that be done. 

Q. Or his lack of skill? A. There is many that fail. In 
1929, the early part, there was thirty-five hundred ma¬ 
chinery dealers listed. In 19321 remember the mailing lists 
were up to three hundred, and only through the skill of 
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the management and the capital that was available would 
any company last. 

In fact, several times I had to hock my insurance to get 
enough money to get the company going, because we started 
with too heavy an indebtedness. 

192 Q. In other words, in those years you didn’t make 
money at all, sir? A. We started with a heavy in¬ 
debtedness. 

Q. Will you answer my questions once in a while? I 
said in those years you didn’t make any money. A. Yes, 
we made some money. 

Q. Oh, you made a profit. Why were you hocking your 
insurance if you made a profit? A. As I said, we had to 
pay off the mortgage debt. We had a proposition when the 
machines were sold we had to turn over the full sales price 
to the party who sold the business to us. Naturally the ex¬ 
penses had to come out of your own pocket. 

Q. And did the volume of sales make any difference to 
you in your idea as to thirty per cent—Are you saying 
thirty per cent is the ordinary volume of sales which you 
have during the ordinary years, that you should return 
thirty per cent? A. Whatever the skills of the officers can 
effect. 

Q. Or that the calamity of war makes available, is that 
right, Mr. Bierbaum? A. The United States was not at 
war in 1940, ’41 or ’47. I believe the record shows that, if 
my recollection is correct. The war started by authority 
of Congress on December 8, 1941. 

Q. Mr. Bierbaum, you say you should have a return of 
thirty per cent, thirty per cent on what you would con¬ 
sider would be average sales for a company of your size? 
A. Well as I said, first our capital was limited. Now we 
expect to do over a million a year in the future until the 
next depression. 

Q. And how much—Back say from 1929 to 1939, 
about what were your average sales at that time 
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sir? A. I don’t recall them, but they’re in the income tax 
returns which you have- 

Q. Were they probably $200,000 to $300,000, isn’t that 
what they were running? A. They were less than that in 
some years. According to our limited capital we couldn’t 
handle the business. 

Q. Was it more than that in some years? A. I can’t 
recall that far back. 

Q. I’m just trying to get you an average. Wasn’t your 
average running around $250,000 to $300,000? A. I can’t 
testify as to the average. I don’t remember the average 
at that time. 

Q. You don’t remember. What were you applying the 
thirty per cent against? A. Thirty per cent against the 
sales. When more sales are made there should be more 
profit. 

Q. Oh, I see, that is, the larger your volume of sales, you 
should still—you should keep your profit going up all the 
time, is that it, sir? A. We should keep the percentage at a 
thirty per cent whether they’re small or large, in my opin¬ 
ion. 

Q. And the fact that in—I believe you’ve testified that 
your sales in 1942 were somewhere over a million and a half 
dollars, were they not, sir? A. Yeah, a million, six 
194 hundred thousand, I believe. 

Q. That you would say that you should have thirty 
per cent on that or that you should have thirty per cent 
on two hundred, fifty thousand, is that right, sir? A. I 
say we should have thirty per cent on a million, six hundred 
odd thousand. 

Q. Uh-huh. A. As a minimum, especially in view of the 
high taxes prevalent in that year. 

Q. I’m trying to get that in my mind. For example, if 
you had an average sales of $250,000 sir, and taking your 
peak year as you say of thirty per cent, that would give 
you a return of $75,000 wouldn’t it? A. Yes. 

Q. Uh-huh. A. Before taxes. 
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Q. Now, if yon take—Would yon say that’s a fair return 
for the company? A. Yes, a solvent company that’s well 
managed, I’d say that’s a fair return. 

Q. All right, and isn’t that what you hoped to get rather 
than what you ever expected you’re going to get? A. We 
not only expect to get it, we got more than that in four 
years. 

Q. All right, but in the years— A. (Interposing) And 
we’re getting it right now in these times of peace. 
195 Q. Oh, you are making more than that now? A. 

Yes, sir. This year, this past fiscal year that ended 
September 30 we made more, and paying the taxes thereon, 
and the way the year is starting now I expect to make more 
than that next year. 

Q. With respect to the years before the war, from 1929 
to ’39, do you recall that you ever made $75,000 in any 
year? A. Our take home pay in those years was higher.— 

Q. (Interposing) I’m not asking you that, sir. I’m ask¬ 
ing you exactly what your income was in those years. A. 
I don’t recall the exact amount at 1 that—at this late date. 

Q. Isn’t it a fact that your profits during the years ’36 
to ’39 were less than—that your profit during those years 
was less than three per cent on sales? A. I don’t recall, 
but the profits are disclosed in the income tax returns which 
are available to you. 

Q. That’s right. I’m asking you, sir. A. I don’t recall 
the exact profit in those years. 

Q. And wasn’t your profit less than three per cent on 
sales in that period? A. I don’t recall the profit of those 
years. The income tax returns will speak for themselves. 

Q. Well then, if you don’t recall your profits, or anything 
like that, what are you basing your idea on that you should 
get thirty per cent? A. On the present, not the dim past. 
On the investment which we now have in the business of 
approximately a million and one half dollars, not the in¬ 
vestment of fifteen thousand dollars, twenty-two years 
ago. 
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196 Q. Now I’m trying to get you to the point I’m 
interested in, sir. You say that it should depend 

somewhat upon the amount of money you have invested 
in it, is that right, sir! A. That’s just one of the consid¬ 
erations involved. 

Q. All right. A. Just one. 

Q. Now let’s go ahead with that. What do you think 
would be a fair return on the amount of capital which you 
have invested in the business, say in 19—in the ordinary 
years—I’m excluding war years. What would be a fair 
return for your company on the capital it had invested? 
A. In a speculative business subject to wide fluctuations, 
I’d say on the invested capital we should make thirty-five to 
fifty per cent. 

Q. Uh-huh. All right, sir. And that is—Would you 
mean that would be you should have that every year or is 
that the—is that the top as you should have in some years? 
A. I said in a speculative business, and in a speculative bus¬ 
iness you don’t make the same every year. That’s why 
some years the good has to compensate for the bad. 

Q. Now what I’m trying to do, is that thirty-five to fifty 
per cent on capital invested as average figure for you, or 
is it the top or is it the bottom figure? A. Well, in average 
years we should make that amount. 

Q. All right. I just wanted to know if that’s what you 
said you should be making, thirty-five to fifty per cent on 
capital invested, is that right, sir? A. Yes-, sir. 

197 Q. Ordinarily a businessman takes that into con¬ 
sideration, doesn’t he, in trying to determine what 

would be a fair profit—the amount of money he has in¬ 
vested in the business? A. That’s one element entering into 
it—also taxes is another element, and the take home pay, as 
you call it, is another element, after taxes, so the prices 
have to be high to take care of the taxes involved. 

Q. Then it’s your theory that with the increases in taxes 
that you folks jump up and this company should have as 
much left over after taxes as it would have beforehand, 
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whereas other people might have to pay an average share 
of taxes, is that right, sir? A. All companies take that 
into their calculations, including Proctor and Gamble. I 
suppose you noticed their return in last night’s paper. 
They made a very substantial sum. 

Q. It so happened I didn’t have an opportunity to, sir. 
*•*••••••* 

Q. I wanted to try to get if I could, just in my own mind 
—maybe it has been testified to, but I’m not sure. I’ve got 
it clear on the return on the capital invested. Now I want 
to know, is that thirty per cent what you think should be 
the average or is it the top figure that you should get on 
sales, to even up for some years where you don’t get 
thirty per cent? 

Mr. McFarland: Your Honor, that has been asked and 
answered about six different times, and I object on the 
grounds that it has been answered. 

The Court: The witness has testified to the fact that 
the business is speculative, and you’ve got to make this 
much to take care of periods that are bad. 

198 Mr. Crosswhite: In other words, thirty per cent 
is what he makes in good years and it takes care of 
other years. I wanted to know if thirty per cent was his 
top figure. 

I have no further questions, your Honor. 

Mr. McFarland: Your Honor, I have just one question 
on an exhibit that was prepared, and I would just like to ask 
the witness one question about that exhibit and then offer 
it, and I think that will conclude our examination of this 
witness. 

Redirect examination (cont’d.) 

By Mr. McFarland: 

Q. Did you select the cost cards with respect to those 
invoices concerning which you were cross examined yes¬ 
terday? A. I did, sir. 
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Q. And those are the cost cards? (Indicating) A. Yes, 
sir. 

****•**•«• 

Recross examination (Cont’d.) 

By Mr. Crosswhite: 

Q. —did we talk yesterday about the Climax Cleaner 
Company? A. I believe it was mentioned. 

Q. Now is that company listed in here? 

Mr. McFarland: I purposely asked him to leave that 
out, because I thought the record was such that it clearly 
showed that they were engaged only in wallcleaning. 

Mr. Crosswhite: Well, I just happened to see that one. 

Mr. McFarland: I thought the evidence on that wall¬ 
paper cleaning company was that they made wallpaper 
cleaner, so I didn’t— 

199 Mr. Crosswhite: (Interposing) You’ll find U. S. 

Playing Card Company making shells or making 
parachutes. The name means nothing during war as to 
what they were doing or what they were making. 

Mr. McFarland: I don’t care whether you put this in 
or not. 

The Court: Can’t we put that in for what it purports to 
be? You don’t have to accept it as being all-inclusive. 

Mr. Crosswhite: For what it purports to show, subject 
to verification and examination, we have no objection, your 
Honor. 

Mr. McFarland: We offer it in evidence. 

The Clerk: Petitioner’s Exhibit 13. 

(The document above-referred to was received in evi¬ 
dence and marked Petitioner’s Exhibit No. 13.) 

The Court: Is that all of this witness? 

Mr. McFarland: That’s all. 

The Court: Step down. 

(Witness excused.) 

The Court: We will adjourn to 2:00 o’clock. 

(Thereupon, an adjournment was taken until 2:00 P. M.) 
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After Recess. 

Whereupon, 

Walter A. Smith recalled as a witness, being previously 
duly sworn, resumed the stand and testified further as 
follows: 

Recross examination 
By Mr. McFarland: 

Q. Will you state your name? A. Walter A. Smith. 
200 Q. Are you the same Walter A. Smith who was 

sworn and testified as a witness on behalf of the 
Respondent in this case earlier this morning? A. Yes, sir. 

Q. Can you state, Mr. Smith, what the percent of the 
gross sales of the United States Playing Card Company 
for the year 1942 were renegotiable ? 

• ••••••••• 

A. Approximately five percent. 

Mr. McFarland: Approximately five percent. 

That’s all. 

Mr. Crosswhite: No cross examination. 

(Witness excused.) 

Whereupon, 

Robert Bierbaum called as a witness for and on behalf 
of the Petitioner, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct examination 

• ••••••••• 

By Mr. McFarland: 

Q. State your name. A. Robert Bierbaum. 

Q. What is your business? A. I am the Vice-President 
of the Eastern Machinery Company. 
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Q. What was your business connection, if any, with that 
company during the fiscal year ended September 

201 30, 1942? A. I was Assistant Treasurer, I believe 
that year. 

Q. What were your duties in connection with your—with 
that company? A. Buying and selling of used machine 
tools. 

Q. How long have you had—what has been the extent 
of your experience in buying and selling machine tools? 
A. Well, I have been buying and selling machine tools for 
seventeen years. 

Q. Have you had any—have you been appointed to any 
offices or committees of the War Assets Administration 
having to do with the machine tool or used machine tool 
industry? A. Yes. In 1945 I was appointed a member of 
the Industry Advisory Affairs Committee, which was a 
body of men in the industry which were appointed to assist 
War Assets Administration in deposing of their surplus 
machine tools. 

Now, that Committee was composed of the representa¬ 
tives of the new machine tool manufacturers, representa¬ 
tives of dealers or agents who handled nothing but new 
machine tools, and three dealers in used machine tools of 
which I was one. 

Now, all of those men were either the presidents or the 
vice-presidents of their respective companies. 

Q. How much time during the fiscal year 1942 did you 
spend in the business of the Petitioner of this case? A. 
Every day with the exception, I think, six legal holidays; 
that is, Thanksgiving, New Year’s, etc.; but we worked 
seven days a week through that period. 

Q. Are you familiar with the risks and problems of pur¬ 
chasing such as you did during 1942? A. Yes, sir, 

202 I think l! am very familiar with it. 

Q. Will you state for the information of the Court, 
as briefly as you can, the general nature of those risks and 
problems of purchasing? A. Well, the first risk, of course, 
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is to buy at a price low enough to sell at a profit under the 
ceiling, which was a very hard job at that time. 

The second risk was involved in getting the type and 
size of machine tool that would sell; and, of course, a risk 
that is inherent in this business every year is the risk of 
buying at a price that will show a big loss if there is even 
a small drop-off of business in the next year. In other 
words, through ’42, we always had the worry that, if the 
war ended suddenly, we would be caught with an enormous 
overhead which it would be impossible to liquidate except 
at a loss. 

Q. Was it necessary in purchasing used machine tools 
to know the ceiling prices of those tools! A. Yes, sir. 

Q. Was it necessary to know what the costs of rebuilding 
would be? A. Yes, sir. That was a very grievous point 
with me. It’s awfully irritating to travel thousands of 
miles to look at a group of machines that are represented 
as being in fair to good condition and then to get there to 
have to practically put on coveralls because they look sus¬ 
piciously in bad shape and then have to turn them down. 
It meant wasted days and wasted weeks of effort that 
might have profitably been spent somewhere else buying 
something. 

Q. Was it necessary that you should be able to determine 
from your examination of the machinery the exact 
203 condition and the exact use to which it might be put? 
A. Yes, sir. 

Q. Did you have to deal with various and sundry dif¬ 
ferent kinds of machines? A. Well, we handled the com¬ 
plete range of metal working machine tools, which takes 
in literally thousands of manufacturers and sizes and 
types. For instance, in an item—one item alone. I be¬ 
lieve drill presses were brought up in this testimony this 
morning. There are at least twenty or, perhaps, twenty- 
five manufacturers of drill presses in the United States. 
They each make again twenty or twenty-five different sizes 
of drills; and they make different types of drills so there 
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may be another twenty-five different sizes of drills in the 
other type; so all of that must be known. 

Q. Now, to what extent did you travel during the year 
1942 or during prior years with respect to the purchase 
of machinery which was sold in 1942? A. Well, my pri¬ 
mary job has been—and it still is—to travel anywhere that 
there is machinery to be bought or sold. Normally, that 
takes in the entire continental United States, Canada, Cuba, 
and Mexico. We have not yet had occasion to go farther 
afield than that. 

Q. Have you gone into Cuba? A. Yes, sir. 

Q. Now, in affecting these transactions, I’ll ask you 
whether you rely upon your own judgment or whether you 
have to call back for authority—I am speaking now of 
1942 as well as your present practice—whether you had 
to call back for authority from some other person 
204 in the business ? A. No, sir. I carried blank checks 
with me as my signature being good for any amount 
that is in the bank. 

Q. What amounts, if you know, were carried in the bank 
balances. A. Well, when I went out east, I normally took 
National City Bank of New York checks. I believe we 
carried upwards of $300,000 in that account. In other 
parts of the country I normally took checks on either the 
Central Trust Company or the First National Bank here 
in town; the Central being the largest account of the two. 
I believe that was over a half a million dollars. Of course, 
with the office routine or figures I was not or am not too 
familiar because that isn’t my job. 

Q. And, did you know at that time the fair values of the 
various machines that you bought and sold? A. Yes, sir. 

Q. Can you illustrate to the Court the nature of any 
particularly advantageous acquisitions that you made and 
which resulted in some of the income which was realized 
by this company during the fiscal year 1942? A. Yes. 
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A. (Continuing) Well, in June or July of 1941 I bought 
from the Hughes (Spelling) H-u-g-h-e-s, Tool Company, 
Houston, Texas, a complete subsidiary shop of theirs 
located in Midland, Texas. I paid for that entire shop, 
that entire group of machines, some $20,000 f. o. b. Mid¬ 
land. We paid the freight on them and brought them to 
Cincinnati, rebuilt them, and sold them for approximately 
$ 100 , 000 . 

Now, in prior years—you mentioned Cuba. There were 
two successive deals in Cuba; one in ’38 and one in ’39. 

The one in ’38 was very unusual in that 1 was fortu- 
205 nate enough to find a dozen brand new Kearny and 
Trecker universal milling machines which had been 
bought by this sales agency in Cuba for stock during the 
1920—whatever it was—’22 sugar boom and which he had 
been caught with ever since that time when the sugar 
boom collapsed and all of the sugar mill shops in Cuba 
closed up. He had those machines on his floor since 1922 
to 1938; and we found out about them and I went down and 
succeeded in buying them for an average price in Cuba 
of about $2,000 apiece; and we sold them to the Japanese 
in 1938 for approximately $7,500 apiece and didn’t even 
bring to Cincinnati. They were boxed and sold right from 
Havana. 

In 1939 I bought out a complete sugar mill shop in 
Caibarien, Cuba, that included extremely heavy engine 
lathes and big machines because that business requires big 
machinery to maintain it. That was bought at what turned 
out to be a very low price and was brought to Cincinnati 
and sold at O. P. A. Ceiling prices. 

Q. Can you illustrate any further by taking any recent 
purchases to show the risks of some, perhaps, recent pur¬ 
chases in the light of present conditions and future possi¬ 
bilities? Have you made any recent purchases of any size? 
A. Yes. Do you mean this year? 

Q. Yes. A. 1947. 
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Q. Yes. A. Yes. I bought—well, let’s see—the last— 
Well, there’s an offer still open, as a matter of fact, to the 
E. W. Bliss Company in Brooklyn, New York. They’re 
closing up the Brooklyn shop and moving all of the opera¬ 
tions to the Wayne, Michigan, plant and Cleveland plant 
and another plant here in Ohio; and I made them an 

206 offer of $130,000 for that equipment; it’s in Brook¬ 
lyn ; and that offer is in writing and will remain open 

until, I believe, November 10th. 

If they choose to accept that offer and I get that ma¬ 
chinery, and it will take us quite some time to move that 
machinery into Cincinnati, if there’s a break in the mar¬ 
ket or if a depression in the machine-tool business sets in, 
we can wash off at least half of it as a bad buy. 

• ••••••••• 

Mr. McFarland: You may cross examine the witness. 
Cross examination 

By Mr. Crosswhite: 

Q. Since you have mentioned a couple of your pat hands 
made in purchases, can you just recall somewhere you 
failed to fill on the inside on your deals? A. Yes, but 
fortunately they’re for one-machine purchases. 

Q. Where you’d make a purchase and lose money, is that 
right? A. Exactly. 

Q. But, by and large, you have been able to buy and sell 
at a profit, is that it? A. Yes, sir. 

Q. And it’s been fairly consistent? A. Yes, sir. 

Q. Have you ever worked for any other tool company 
besides these two ? A. No, sir. 

Q. See, the way I get it, you started working for them 
when you were about twenty, is that right? A. 

207 That’s right. 

Q. And, your father and your uncle are the—own 
practically all of the stock of the company, is that right, 
sir? A. That’s right, sir. 
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Mr. Crosswhite: I have no further examination. 

Mr. McFarland: That’s all. 

There might be one more question. That’s all. 

Mr. Crosswhite: That’s all. 

(Witness excused.) 

Mr. McFarland: The Petitioner rests, your Honor. 

Mr. Crosswhite: There are certain files which were iden¬ 
tified as Petitioner’s Exhibit 6 and Petitioner’s Exhibit 7, 
which, I understand, are not in evidence at the present 
time. We offer as Respondent’s Exhibit F document which 
has been identified as a journal of the Petitioner for the 
fiscal year ended September 30, 1942, and which had here¬ 
tofore been marked as Petitioner’s Exhibit, as identified, 
number 6. 

• ••••••••• 

Mr. Crosswhite: • # • All right, as Respondent’s Ex¬ 
hibit G, the list of ledger accounts heretofore identified 
Petitioner’s Exhibit 7. 

The Court: Be received. 

(The document above-referred to was received in evi¬ 
dence and marked Respondent’s Exhibit G.) 

The Court: Have you anything more to put in! 

Mr. Crosswhite: Your Honor, I have nothing at the 
present time, your Honor. It will have to be that 
208 we’ll want to have the opportunity to examine the 
books and at that time I feel confident that it— 
that there’ll be a great deal of additional avidence which 
will want to he gone into at that time; because I know of 
nothing that can be put in at the present time by the Re¬ 
spondent ; but as far as resting, of course, we do not wish 
to do that, sir. 

• ••••••••• 

The Court: • * • I must say that your motion to leave 
the record open will have to be denied, and if you have 
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nothing further to offer, the record, as far as the testimony 
is concerned, is closed. 

Mr. Crosswhite: May I have an exception on your rul¬ 
ing? 

The Court: You may have an exception. 


The Court: How about—what is this? November— 
make it February 1, and I think you can make the assign¬ 
ment then. 

Mr. Crosswhite: Well, then I’d prefer for the case not 
to be assigned, but I don’t know if that is going to be a— 
any question for me to worry about at the present time. 

The Court: All right, and after that, the parties can have 
thirty days to reply. 

Of course, the important things here are findings of fact. 

That’s all. We will adjourn. 

(Thereupon, at 2:45 o’clock p. m., the hearing was 
closed.) 

Receipt of copy of foregoing transcript admitted this 26 
day of May, 1949. 

H. L. Morison, 

Attorney for Respondent. 
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IMPOtTANT. RLE EACH 
KPOCT IN DUPLICATE 


. OfFICC FOR EMERGENCY MANAGEMENT 

OFFICE OF PRICE ADMINISTRATION AND CIVILIAN SUPPLY 

WASHINGTON. D.C. 


To bo i 


SECOND-HAND MACHINE TOOL REPORT 

I t I_ P - _ m ^1- _ 1» « A J -A.* — -P & I 

I O7 LAPWRl IN MpOfiWf IRVUUUfy^ rMIOITKmi uM jGiU Or 


1. Inventory No. 

>534 


Leave these 
boxes empty 


2. Inventory Date: 


3. Description: Hake; 

Latla, motion 

Fuller details: 


Type - 

l, S step 


PllV tolt MR. 


4. A«e: (check one) Class 1 □ 2Q 3 □ 4g 

5. Manufacturer's Serial No.- 


6. Year of manufacture 


7. Drive: (check one)' Cone Geared Header 

8. Condition: (check one) (a) Rebuilt and guaranteed (6) Other Q. 

X 

.4 

9. Price of Equivalent new machine tool ..L- —-- -_ 

9(000.00 

10. Remarks (including make of new machine tool referred to in answering 9): 

pel— 46900.00 48775.00 

350.00 225.00 RRr tM oontrol 

•qulpnsn* 

and guaranteed . . . . 



CMakiitr 152LM| 

11. 0ff«iPflBrt4fce: (a) FcTCOtWiilt 


(b) For aale in other condition.$_ 


12. Offering price of Extraa (itemise below).$_ 


When reporting inventory or additions, answer questions 1 to 12 only. When reporting sales or other dis¬ 
positions, answer 1 to 17. 


13. Date of sale 


14. Condition: (check one) (a) Rebuilt and guarantee^]. (6) Other Q. 


15. Sale price...$, 


5*400.00 


16. Sale price of Extras (itemize below). 

17. Remarks (including name and address of purchaser): 

18. Previously reported as inventory _«_ 

ttn ) 


. . . 8 - 


(H»> 


XndustrlM, Inc., 
.Jmokmoa, ttob. 


gg HAS 19 301 MACHT.gHT CO. 


ciKmun oaxo 


(NisM«( 4 askr) 


(SignaLurw o t offlesr making report) 

, r • • ' ^ > 


•c r-r’- 


(Position) 
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271.1ft 


EDISON GENELaI ft ELECTRIC APPLIANCE 
. COMPANY, Inc. 

W. TAYLOft 5T. OltW No. R 

CHICAGO, ILL. ^ 


PURCHASE ORDER 


vi* 

om 


•eastern machinery company 

•1000-1054 TENNESSEE AVENUE 
•CINCINNATI, 0SI Q 3PEgjAl i DELIVERY 
• 

.Up to 1015 SO.MENARD-CHICAGO,IIJU, 

wigyp MAY-TRUCK 



DATE 5/20A2 
F. O. B. CINCINNATI-QHIO 


MOT MJCCT TO WTAUIM 
OCCUFtTIOML TAX 
ACT. 


MNOCR INVOICE* IN TRIPIICAT 


CAMLOAO 0MDCJW WO M/L AT ONCft—00 MOT NOLO CAM TOM IMVOICINQ. DO MOT INOUMC PAMOKL POMT VALUT.D UU TMAM DUO. 

HCH 1 3CH A ITEM 1 


Jprlght Drill Press,, belt 


swinging table, fte are to 


witiHf'f Moree Taper, 
used not rebuilt size 56 " C 


M . / A _ 

'has sliding 

furryLf 

sh new spind. 


/ 


Presses, single jxzlley drive/•t 
Machines are back geared, arav are 
swinging table. Have 

DELIVSH JUNE !• 


cw+mml 

****** <.mn»* 

• flap* ft* ttw 1 


M»e m*m* MU k cerrect Jutf; MM < 


tl Bickford Upright Drill 
hrough jail gsared speed bo*, 
re equipped with round elevating 
Mcrse T^tper 

Price for above lot of 

3 drills 3800.00 

*• **M Nl* ll ll«mU lM>tlNilTAm 


MNMa.>A<i,hiWI>lt.AwMk..«.MbM<. 

-- r -- 

fllfa o , 


IkNl_ 

■*•-—— ‘--‘r --i im. 

I 1 * 0 . ***c Lm Ol. 77 » Cl M M 


OO 
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Petitioner's Exhibit 9 

WAR PRODUCTION BOARD 
WASHINGTON, D. O. 

February 3, 1942 

In Reply Refer to 

Gentlemen: 

The Director of Industry Operations has today issued 
General Preference Order No. E-4 to control sales and 
deliveries of Second Hand Machine Tools. A copy of this 
Order, together with a copy of Priorities Regulation No. 
1 referred to in the Order, is enclosed herewith. This Order 
is being filed for publication in the Federal Register. 

Your attention is called to paragraph (b), specifically 
making all the provisions of Priorities Regulation No. 1 
apply to transactions in Second Hand Machine Tools, just 
as those provisions apply to sales and deliveries of other 
merchandise. Thus, should a purchaser of a Second Hand 
Machine Tool present to you a preference rating certifi¬ 
cate assigning a preference rating to the sale by you of a 
particular machine, you mush honor such certificates pur¬ 
suant to the provisions of Regulation No. 1, and give his 
order due preference thereunder. 

Paragraph (c) provides that in certain instances, the 
Director of Industry Operations may hereafter issue an 
Order to a particular person owning a specific Second Hand 
Machine Tool prohibiting him from delivering such Tool 
until further notice. Such person will thereafter be no¬ 
tified to whom such Tool is to be sold. This procedure will 
insure the flow of critical Tools into the most important 
War Production requirements. 

The law requires full compliance with the terms of this 
Order, as well as any specific Order which the Director of 
Industry Operations may hereafter find it necessary to 
issue to you under paragraph (c). 

Very truly yours, 

J. S. Knowlson, 

Director of Industry Operations. 
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210 TITLE 32- NATIONAL. DEFENSE 

CHAPTER IX-WAR PRODUCTION BOARD 

SUBCHAPTER B-DIVISION OF INDUSTRY OPERATIONS 

PART 1089— SECOND HAND MACHINE TOOLS 
GENERAL PREFERENCE ORDER NO- E-4 

Whereas, the fulfillment of requirements for the defense 
of the United States has resulted in a shortage of Second 
Hand Machine Tools for defense, for private account, and 
for export, and 

Whereas, the Director of Industry Operations now deems 
it necessary to place sales and deliveries of Second Hand 
Machine Tools under greater control in order to insure 
their delivery to persons with the most urgent and essen¬ 
tial needs for such Tools. 

Now Therefore, It Is Hereby Ordered : 

Section 1089.1 General Preference Order 

(a) Definitions 

(1) “Machine Tool” means any machine for the cutting 
abrading, shaping, forming, and joining of metals. 

(2) “Second Hand Machine Tool” means any Machine 
Tool which has previously been used or purchased 
for use, whether or not it has been rebuilt. 

(3) “Sale” includes, but is not restricted to, an auction 
sale. 

(b) Applicability of Priorities Regulation No. 1. This or¬ 
der and all transactions affected thereby, including 
sales and deliveries of Second Hand Machine Tools, 
are subject to the provisions of Priorities Regulation 
No. 1 (Part 944) as amended from time to time, except 
to the extent that any provision of this Order may be 
inconsistent therewith, in which case the provisions 
of this Order shall govern. 
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(c) Allocation of Certain Second Hand Machine Tools. 
Whenever the Director of Industry Operations, or other 
official duly authorized by him, deems such action to be 
necessary for the prosecution of War, he may, in his 
discretion, issue an Order prohibiting the sale or other 
disposition of any specific Second Hand Machine Tool 
until further notice. No person to whom such an Order 
is issued may thereafter sell or otherwise dispose of 
such Machine Tool until he receives directions as to its 
disposal from the Director of Industry Operations or 
such other duly authorized official. 

(d) Reports and Other Communications. All reports here¬ 
after required to be filed hereunder, and all communi¬ 
cations concerning this Order shall, unless otherwise 
directed, be addressed to the Used Tool Section, Di¬ 
vision of Production, War Production Board, Wash¬ 
ington, D. C., Ref: E-4. 

(e) Violations. Any Person who wilfully violates any pro¬ 
vision of this Order, or who by any act or omission 
falsifies records to be kept or information to be fur¬ 
nished pursuant to this Order, may be prohibited from 
receiving further deliveries of any Material subject to 
allocation, and such further action may be taken as is 
deemed appropriate, including a recommendation for 
prosecution under Section 35 (A) of the Criminal Code 
(18 U. S. C. 80). 

(f) Effective Date. This Order shall take effect immedi¬ 
ately and shall continue in effect until revoked by the 
Director of Industry Operations. 

(P. D. Reg. 1 Amended, Dec. 23, 1941, 6 F. R. 6680; 

W. P. B. Reg. 1, Jan. 26,1942, 7 F. R. 561; E. 0. 9024, 

Jan. 16, 1942, 7 F. R. 329; E. 0. 9040, Jan. 24, 1942, 



7 F. R. 527; sec. 2(a) Public No. 671, 76th Congress, 
Third Session, as amended by Public No. 89, 77th 
Congress, First Session.) 

Issued this 3rd day of February, 1942. 

J. S. Knowlson, 

Director of Industry Operations. 
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Hqm Industries 
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The Colson Corp. 

Zarshsn-Butler Eng. 
lax Departaent 
Tlaksn Hollar Bearing 
Talon, Inc. 

Edison Canaral Elaetrle Appliance 

a a a a 

Gaar Grinding Mach. Co. 

LaFlant-Choate Co. 

Tha Colson Co. 

Doystron Corp. 

Diahold Safa & Look Co. 

Tlnkan Hollar Baaring Co. 

Canaral Machinary Corp. 

Flnanoe Officer 
Talon, Inc. 

Frasar-Braca Eng. Co. 

Padan Iron 4 Steal 
Mar Dept. 

Hayea Indnstriaa 
Thoapaon-Starratt Co. 
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Cleveland Graphite Bronse 
Tabular Products Co. 

Kershsv-Butlsr Eng. 

Fisher Body 

Edison Canaral Electric Appliance 
Fisher Body (Grand Rapids Stamping Dir.) 
I. X. Le Machine Co. 

Tubular Products Co. 

Firestone Tire 4 Rubber Co. 

Hayes Industries 
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21" Giaholt Turret Lathe 
Henry 4 Iright B. B. Drill 
Mo. 23 lew Britain Autoaatic 
Denso High Speed Drill 
25" Weigel Dprite Lathe 
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Henry & Iright Drill 
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2" Merrell Pipe Machine 
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General Machinery Corp. . 
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STOCK 
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BODGHT 
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1925 

2534 

7-31-28 

2654 

9-30-28 

3016 

1928 

2956 

3-15-29 

3063 

4-30-29 

3281 
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1932 
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4-30-35 

5254 

>31-36 
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2-10-40 
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5-31-40 
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>31-40 
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6-30-40 
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6-30-40 

6872 

7-10-40 

6948 

8-31-40 

6985 

9-30-40 

7003 

10-31-40 

7013 

11-11-40 

7059 

12-31-40 
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DATE 

SOLD 

INVOICE 

PRIMARY 

COST 

Sn.T.TT. 

PRICE 

_ OPA CKTLTBG PftlCX 

NUMBER 

REBUILT 

■AS TS * 

8 - 4 “42 

8056 

$ 5.00 

$ 1 , 100.00 

$ 2 , 900.00 # 

2 , 100.00 

6 - 23-42 

7973 

150.00 

5 , 400.00 

6 , 300.00 

4 , 500.00 

7 - 31-42 

8048 

45.00 

600.00 

600 . 00 ( a ) 

330.00 

8 - 27-42 

8103 

219.00 

2 , 600.00 

2 , 600.00 

1 , 875.00 

6 — 8—42 

7943 

205.00 

950.00 

950.00 

726.00 

6 - 29-42 

7986 

245.00 

1 , 165.00 

l , l65 . 00 ( b ) 

1 , 221.00 

7 - 31-42 

8049 

290.00 

4 , 000.00 

4 , 000.00 
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7 - 16-42 
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165.00 

1 , 100.00 

1 , 300.00 

990.00 

6 - 10-42 

7949 

60.00 

575.00 
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330.00 

5 - 23-42 

7921 

75.00 

1 , 500.00 

2 , 450.00 

1 , 750.00 

5 - 23-42 

7921 

75.00 

1 , 500.00 

2 , 450.00 

1 , 750.00 

6 - 5-42 

7940 

60.00 

2 , 150.00 

3 , 500.00 

2 , 500.00 

6 - 8-42 

7946 

125.00 

2 , 400.00 
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2 , 320.00 

6 - 8-42 

7943 

43.50 
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575 . 00 ( c ) 
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8 - 27-42 

8108 

32.50 

300.00 . 
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1 , 300.00 

990.00 
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30.00 

5 , 400.00 
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165.00 
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Cleveland Graphite Bronxe 
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DPC - Fisher 
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Tubular Prod. Co. Inc., 
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21 " ■ " ■ 

36 x 36" x 13' Niles Planer 
18" x 10* Springfield La. 

Neston Slab Miller 

2000# Erie Steel Haaoer 

10 x 36" .|ueen City Grinder 

8" Landis Pipe Threader 

31>00# Steam Hammer 

#31 Cliver Drill Pointer 

24" Smith-Mills Shaper 

24 x 24" x 12* Chandler Planer 

18" x 12* Schumacher Lathe 

6" Cleveland Automatic 

36" x 6' Bradford Lathe 

II 

30" x 16* Schumacher-Eoye Latte 

3* Mueller Radial Drill 

42 x 42* x 12" Niles Flamer 

No. 2 Baush Drill 

No. 4 Lapointe Broach 

No. 1 Wamer-Swasey Turret Lathe 

No. 3 Cin. Acne Turret Lathe 

26" x 18* Eridgeford Lathe 

26" x 16' " " 

4' Carlton Radial Drill 
2 Sp. LeLand Gifford Drill 
55 Heald Cylinder Grinder 
Ho. 2 Baush Drill 


Ko. 4 Baush Drill 
Rockford Horix. Drill 


24" x 12' Boye Eames Lathe 
20" x 8* LeElond Lathe 
6* Niles Radial Drill 
4* Niles Radial Drill 
51 " « » 

19" x 10' LeElond Latte 
24" Gould-Eberhardt Snap. 

24" x 14' American Lathe 

4' American Drill 

4* Fosdiek P-adial Drill 

5' American Radial Drill 

27" x 18' Greaves-Elusman Lathe 

3B Brown 4 Sharpe Miller 

26" x 17 Bridgeford Lathe 

24" Ohio Shaper 


7092 

1-10-41 

7093 

1-10-41 

7127 

2-10-41 

7134 

2-28-41 

7161 

4-10-41 

7162 

4-10-41 

7177 

5-31-U 

7183 

5-31-41 

7196 

5-31-41 

7211 

6-30-a 

7251* 

8-30-41 

7259 

8-30-a 

7262 

8-30-41 

7290 

8-30-a 

7299 

8-30-a 

7302 

8-30-41 

7356 

10-31-a 

7359 

10-31-41 

7381 

12-31-a 

7387 

12-31-a 

7410 

2-10-42 

7414 

2-10-42 

7429 

3-10-42 

7439 

3-31-42 

7440 

3-31-42 

7444 

3-31-42 

7449 

3-31-42 

746? 

3-31-42 

7479 

4-10-42 

7480 

4-1C-42 

7483 

4-10-42 

7484 

4-1C-42 

7485 

4-10-42 

7486 

4-10-42 

7487 

4-10-42 

7488 # 

4-10-42 

7489 

4-10-42 

7491 

4-10-42 

7492 

4-10-42 

7498 

4-30-42 

7499 

4- -42 

7509 

5- -42 

7516 

5-31-42 

7517 

5-31-42 

7518 

5- -42 

7519 

6-1C-42 

7520 

5-31-42 

7521 

5- -*1-42 

7522 

6- -42 

7534 

5-31-42 

7535 

5-31-42 




I 
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DATE 

SOLD 

7- 2-42 

5-12-42 

5- 2-42 

6- 17-42 

7- 15-42 

6- 13-42 
9-10-42 

5-15-42 

7- 9-42 
9-23-42 

5-15-42 

7- 15-42 

5- 1-42 

8- 27-42 

6- 13-42 
6 - 8-42 

6- 12-42 

5- 1-42 

5- 1-42 

7- 15-42 

8- 25-42 
5-15-42 

5- 25-42 

6- 10-42 

6- 27-42 

8 - 12-42 

7- 21-42 

9- 5-42 

5- 11-42 

6- 24-42 

5- 11-42 

7- 23-42 

6- 13-42 
5-17-42 
5-11-42 

5- 11-42 

6 - 26-42 
5-29-42 

7- 27-42 
5-26-42 
5-15-42 

5- 5-42 

7-14-42 

7- 3-42 
7- 2-42 
7-31-42 

9-18-42 
7-2*7-42 
7-20-42 

6- 27-42 

9-10-42 


SALES 

INVOICE 

PRIMART 

SELLING 

opa CEILING PRICE- 

NUMB53 

COST 

PRICE 

apamu 

■AS IS* 

7994 

$ 250.00 

$ 1,335.00* 

$ 1,375.00(h) 

$ 1,290.00 

7899 

225.00 

750.00 

1,100.00 

850.00 

7879 

590.00 

7,645.15 

7,645.15(a) 

5,707.50 

7962 

315.00 

2,600.00* 

3,500.00 

2,250.00 

8017 

300.00 

1,675.00 

2,100.00 

3,000.00 

7958 

550.00 

4,700.00 

4,700.00 

3,425.00 

8128 

425.00 

3,650.00* 

3,650.00(o) 

2,550.00 

7907 

1,310.00 

4,000.00 

4,000.00 

3,181.50 

8006 

1,300.00 

2,835.00 

3,150.00 

2,250.00 

8154 

100.00 

525.00 

525.00 

417.00 

7907 

50.00 

1,500.00 

1,500.00 

1,380.00 

8016 

700.00 

4,275.00 

4,275.00(p) 

2,783.00 

7876 

300.00 

3,050.00* 

3,050.00 

2,188.00 

8103 

900.00 

10,500.00 

10,500.00 

7,625.00 

7955 

600.00 

2,300.00 

2,300.00 

1,645.00 

7942 

600.00 

2,300.00 

2,300.00 

1,645.00 

7954 

1,360.00 

5,900.00 

7,000.00 

5,046.00 

7876 

835.00 

2,500.00* 

2,500.00 

1,795.00 

7874 

2,250.00 

10,250.00 

10,250.00(u) 

7,135.00 

8015 

525.00 

9,000.00* 

9,000.00(q) 

6,600.00 

8097 

470.00 

2,150.00 

2,150.00 

1,520.00 

7903 

719*00 

1,400.00 

1,500.00 

1,095.00 

7922 

3,675.00 

7,550.00 

7,550.00(r) 

5,595.00 

7951 

2,200.00 

5,800.00 

6,125.00 

4,382.50 

7983 

2,200.00 

5,625.00 

5,900.00 

4,257.00 

8067 

825.00 

3,650.00 

3,925.00 

3,725.00 

8029 

175.00 

774.50 

774.50(b) 

447.00 

8120 

650.00 

2,900.00 

3.675.00(h) 

3,306.00 

7890 

1,200.00 

8,300.00 

8,700.00 

6,818.00 

7976 

1,175.00 

9,000.00 

9,000.00 

6,925.20 

7890 

1,200.00 

8,300.00 

8,300.00(q) 

6,300.00 

8033 

1,175.00 

9,000.00* 

9,100.00 

6,925.20 

7956 

1,530.00 

10,100.00 

10,100.00(t) 

7,440.00 

7892 

135.00 

2,160.00* 

2,800.00 

2,100.00 

7892 

135.00 

2,160.00* 

3,680.00 

2,760.00 

7892 

135.00 

2,160.00* 

3,680.00** 

2,700.00 

7978 

2,450.00 

5,500.00 

5,500.00 

3,941.00 

7929 

1,290.00 

3,270.00 

3,500.00 

2,550.00 

8041 

1,600.00 

3,640.00 

4,550.00 

3,250.00 

7926 

400.CO 

4,000.00 

4,000.00(qq) 

2,750.00 

7905 

600.00 

4,750.00 

4,750.00(u) 

3,200.00 

7885 

1,980.00 

3,370.00* 

3,822.00(t) 

2,641.00 

8014 

1,968.00 

2,810.50 

2,900.00** 

2,007.00 

7998 

4,010.CO 

7,740.00 

7,740.00 

5,805.00 

7995 

3,060.00 

5,890.00* 

5,890.00 

4,417.80 

8050 

3,250.00 

5,600.00* 

5,600.00 

4,200.00 

8146 

2,160.00 

4,750.00* 

4,750.00 

3,650.00 

8040 

4,543.50 

7,450.00* 

7,450.00 

5,598.00 

8027 

3,700.00 

5,250.00* 

5,250.00 

4,515.00 

7982 

2,400.00 

5,500.00* 

6,125.00 

4,332.50 

8127 

1,350.00 

3,100.00* 

3,100.00 

2,165.00 



the eastern machine company 

RENSGOTIABLE SaLES 
TEAR ENDED SEPTEMBER 30. 1947 







STOCK 

DATE 


CUE. TO ICR 


MACHINE 


NUMBER 

n 


Fisher Body (Crand Rapids Stamping Div.) 


4* Morris Radial Drill 


7544 

Out of Shop 


Lovell Mdg. Co. 


No. li Cin Plain Miller 


7557 

7-10-42 


Cleveland Graphite Eronse 


42" Barnes Upright Drill 


7579 

7-31-42 


American Pumps Inc. 


42" " 



7581 

7-31-42 


Schwelzer Aircraft Corp. 


20" ■ 



7613 

7-31-42 


Fisher Fody (Grand Rapids Stamping Dlv.) 


4' Niles Radial Drill 


7655 

7-31-42 


Firestone Tire and Rubber Co* 


24" Bullart V. 

T. Lathe 


7663 

7-31-42 


Tubular Prod. Co. Inc. 


20" X 11* Amer, 

Lathe 


7666 

7-31-42 


Fisher Body (Grand Rapids Stamping Dlv.) 


20" x 16« Lodge Shipley Lathe 


7685 

8-10-42 


DPC - Fiaher 


Defiance 7 ap. 

Drill 


7712 

8-31-42 


Tuba Mfg. Co. 


4' Cin Bickford Radial Drill 


7716 

8-31-42 


DPC - Fisher 


24" X 16' Lodge Shipley Lathe 


7741 

8-31-42 


Lansdowne Steel Co. 


10 x 10" Kelly Hack Saw 


7424 (new) 

2-28-42 

< 

e 


m 



7425(new) 

2-28-42 

( 

General Electric Co. 


m 



7426(new)# 

2-28-42 

i 

Fisher Body 


Rebuild 42" King B M 


Labor 

Labor 

f 

PASS 








Cincinnati Milling Machine Co. 


1 Pinion 





1 

Eng. & Research Co. 


Collet bolder. 

arbor 




w 

National Machine Tool Co. 


1 Tool Holder 





f 

E. I. DuPont 


Turret Slide 





< 









# Inventory Stock Card Missing. 








* Defense Plant Corporation Sales. 








** OPA Form 100:1 missing. 










1 


FOOTNOTES 



(a) $140.00 added to OPA "Rebuilt" ceiling 

price for motor. 

(h) $175.00 added to-OPA "Rebuilt" 

celling price for motor. 

(o) 

$150 

(b) $115.00 " 

It 

a 

(i) $550.00 " 

N 

tt 

(P) 


(c) $ 50.00 ■ 

■ 

■ 

(J) $350.00 

It 

II 

(q) 

$200 

(d) $250.00 " 

II 

Drive-all. 

(k) $275.00 " 

II 

taper* 

(qq)$425 

(e) $385.00 • 

■ 

motor. 

(1) $275.00 

II 

do tor* 

(r) 

$ 90 

(f) $6lC.OO- • 

n 

taper. 

(■) $275.00 * 

« 

« 

(») 

$199 

(g) $100.00 

w 

motor. 

(n) $645.15 • 

II 

" & freight, (t) 

$125 
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DATE 

SOLD 

StIJS 

INVOICE 

PRIMaRI 

£Q£X 

sn.T.Twr, 

PRICE 

OPA CEILING J?HICE 

NUMBER 

REBUILT 

■AS IS" 

5-14-42 

8074 

$ 3,000.00 

$ 5,000.00 

$ 5,000.00 

$ 3,575.00 

5-20-42 

8089 

515.00 

1,462.50 

1,950.00 

1,900.00 

>-23-42 

8156 

125.00 

2,350.00* 

2,350.00(o)** 

1,600.00 

>-10-42 

8132 

125.00 

1,500.00 

2,440.00 

1,743.00 

>-18-42 

8150 

15.00 

190.00* 

190.00 

137.50 

5-28-42 

8110 

2,075.00 

4,000.00 

4,000.00(o) 

2,750.00 

5-12-42 

8069 

4,968.00 

7,450.00 

7,450.00 

5,796.00 

>-10-42 

8130 

4,325.00 

5,775.00* 

5,840.00 

4,612.50 

>- 9-42 

8124 

3,250.00 

4,500.00 

4,500.00 

3,250.00 

5-20-42 

8088 

3,600.00 

5,500.00* 

5,500.00 

5,775.00 

>-11-42 

8135 

125.00 

4,600.00 

4,600.00 

3,350.00 

>-29-42 

8169 

1,760.00 

6,050.00* 

6,050.00 

4,325.00 

>-20-42 

7968 

373.00 

650.00 

650.00(e)** 

373.00(e) 

>-20-42 

• 7968 

373.00 

650.00 

650.00(e)** 

373.00(e) 

k-21-42 

7917 

373.00 

650.00* 

650.00(t)** 

373.00(e) 

f-16-42 

8021 

- 2.800.00 . 

3.500.00 

3.500.00(t)** 

2.800.00(e) 



104,015.00 

406,190.15 

432,441.65 

321,577.20 


i- 5-42 

7884 

3.00 

7.50 

7.50(e)** 

-24-42 

8036 

80.00 

169.00 

169.00(e)** 

-17-42 

8078 

•75.00 

150.00 

150.00(e)** 

-28-42 

8166 

_122x00_ 

175.00 

_lZS*20Mi* 


_ a & x & x , _*3^77.20 


.CO added to OPA "Rebuilt" 

.00 * 

.00 " 

.00 " 

.00 " 

.50 ■ 

.00 " 


calling price for bo tor. 

■ ■ 

■ » 

* Vari-DriTe. 

" bo tor. 

■ "4 pump 

• motor. 


(u) $270.00 added to OPA "Rebuilt" ceiling price for ao 
(▼) lev machine, part*, or labor oolj. Tor the 

purpose of this schedule, the celling prioe 
has been deemed to be the equiTalent of the 
selling price. 

(v) Tor the purpose af this schedule, the "AS IS" 
ceiling ktas been dsa a sd to be the equivalent 
of oost. 


»tor. 
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215 Petitioner's Exhibit 11 


The Eastern Machinery Company 


Cash 

Accounts Receivable 
Inventories 

Investments— 

U. S. Obligations, 
Real Estate 
and Buildings 
Automobiles 

Machinery and 
Equipment 

Furniture and Fixtures 

$115,697.31 

7,596.00 

16,949.23 

1,170.87 

9-30-41 
$ 639,296.17 
155,552.93 
265,180.00 

-0- 

$192,814.41 

7,549.18 

16,949.23 

1,170.87 

9-30-42 
$ 870,871.19 
164,731.78 
208,826.11 

200,360.00 

Les: Res. 
for Depreciation 

141,413.41 

14,600.03 

126,813.38 

218,483.69 

16,316.79 

202,166.90 

Total. Assets 


$1,186,842.48 


$1,646,955.98 

Accounts Payable 
Employees payments 
on Bonds 

Federal Taxes Accrued 
Capital Stock 

Earned Surplus 


$ 41,394.34 

-0- 

149,676.68 

525,000.00 

470,771.46 


$ 54,729.35 

375.75 

337,391.27 

525,000.00 

729,459.61 

Total Liabilities 
and Capital 


$1,186,284.48 


$1,646,955.98 







1 



TiJ] 
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SJniteb stated Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10309 


The Eastern Machinery Company, petitioner 

v. 

Under Secretary of War, respondent 


ON PETITION TO REVIEW ORDER OF THE TAX COURT OF 

THE UNITED STATES 


BRIEF FOR RESPONDENT 


COUNT ERST AT EH ENT OF THE CASE 

This is a petition to review an order of the Tax Court 
of the United States (dated February 3, 1949) in a case 
involving a determination (dated June 21, 1944) by the 
Under Secretary of War, under the Renegotiation Act (Act 
of April 28,1942, c. 247, Title IV, 56 Stat. 245, as amended, 
see 50 U. S. C. App. 1191 et seq.) that petitioner’s excessive 
war profits with respect to its fiscal year ending Septem¬ 
ber 30,1942, amounted to $143,000. On September 9, 1944, 
petitioner filed its petition in the Tax Court for redetermina¬ 
tion of alleged excessive profits under Section 403(e) (2) of 
the Renegotiation Act (50 U. S. C. App. 1191(e) (2)) (R. 
4-16). After a hearing, the Tax Court entered its findings 
of fact and opinion (R. 25-30) and on February 3, 1949 re¬ 
determined petitioner’s excessive profits to be $143,000, 
the same amount as the Under Secretary of War had deter¬ 
mined (R. 30). The present petition for review in this 


(l) 
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Court was filed on May 3, 1949 under Section 1141(b)(1) 
of the Internal Revenue Code (R. 4). 

A. The facts and the proceedings below 

Petitioner, a corporation organized under the laws of 
Ohio, has since 1925 been engaged in the second-hand ma¬ 
chine tool business (R. 26, 31, 47). During its fiscal year 
ending September 30, 1942, petitioner’s sales totalled 
$1,674,280.60; its gross profit thereon was $949,199.91; its 
total expenses per books, including compensation of $204,900 
paid to its officers, amounted to $316,558.05; net income per 
books was $632,829.42 (R. 26, 38, 41). 

During August or September, 1943, shortly after the 
enactment of the July 1,1943 amendment of the Renegotia¬ 
tion Act, expressly subjecting to renegotiation contracts 
and subcontracts of the Defense Plant Corporation, a War 
Department representative spent several days at petition¬ 
er’s office examining petitioner’s books and discussing 
renegotiable business with petitioner’s officers (R. 26). 
Thereafter, petitioner reported to the renegotiating author¬ 
ities that its renegotiable sales for the fiscal year ending 
September 30, 1942 amounted to $406,691.65 (R. 26, 41). 
This total covered (1) sales to the United States Government, 
which were included by mutual agreement, (2) sales to the 
Defense Plant Corporation 1 completed and fully paid for 
after April 28, 1942 but before July 1, 1943 in the amount 
of $117,785, which were included over petitioner’s objec¬ 
tion and (3) other sales subsequent to April 28, 1942 which 
carried priority certificates (R. 27, 41, 42-43, 44). 2 By order 
dated June 21,1944 the Under Secretary of War unilaterally 
determined that on this $406,691.65 business reported as 
renegotiable, petitioner had received $143,000 in excessive 
profits for its fiscal year ending September 30, 1942 (R. 
14-16). 


1 The Act of June 30, 1945, c. 215, 59 Stat. 310, dissolved Defense 
Plant Corporation, and the other RFC subsidiaries, and transferred 
all their functions to the RFC. 

2 Although not all included sales were fully renegotiable, they 
were included at 100% in order to offset excluded sales which might 
be partially renegotiable (R. 27). 
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Petitioner duly filed its petition for redetermination in the 
Tax Court on September 9,1944 (R. 4-13). The complaint 
raised numerous issues questioning, inter alia, the Under 
Secretary’s authority, under the July 1,1943 amendment, to 
renegotiate sales to the Defense Plant Corporation which 
had been completed and fully paid for before July 1, 1943, 
but after April 28,1942, the constitutionality of that author¬ 
ity, and the Under Secretary’s determination of excessive 
profits (R. 5). Petitioner further attacked the constitutional¬ 
ity of the Renegotiation Act as involving a taking of peti¬ 
tioner’s property for public use without compensation and 
an invalid delegation of legislative power (R. 6). After re¬ 
spondent had answered (R. 16-24), petitioner had replied 
(R. 24-25) and hearings were had, the Tax Court entered 
its findings and opinion (R. 25-30). As to the propriety 
of including the sales to the Defense Plant Corporation in 
the renegotiable business, the Court commented “Petitioner 
now concedes that, under National Electric Welding Mar 
chines Co., 10 T. C. 49, Defense Plant sales are renegotiable, 
and it is therefore willing to stand by the figure of $406,- 
691.65 as representing its renegotiable sales” (R. 28). As 
to the excessive profits on that business, which petitioner 
claimed was fixed at too high a figure because of improp¬ 
erly low allowance of officers’ salaries, the Court found 
“no warrant in the present record for disturbing respond¬ 
ent’s allowance of $125,000 compensation, which, under the 
circumstances appears to us to be reasonable” (R. 29). 
“Taking the record as a whole,” the Court further stated, 
“we conclude that petitioner has failed to prove that its 
excessive profits were less in amount than those determined 
by the respondent” (R. 29). Accordingly, the Tax Court 
held in favor of the Government and redetermined peti¬ 
tioner’s excessive profits to be $143,000, the amount deter¬ 
mined by the Under Secretary of War (R. 28, 30, supra, 

p. 2). 

B. The questions presented 

1. Whether the July 1,1943 amendment of the Renegotia¬ 
tion Act, which authorized renegotiation of contracts and 
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subcontracts with the Defense Plant Corporation and pro¬ 
vided that ‘‘all the provisions” of the existing renegotia¬ 
tion legislation should be applicable, subjected to renegotia¬ 
tion DPC contracts and subcontracts which were com¬ 
pleted and paid for prior to July 1, 1943 but after April 
28, 1942, the date of the First Renegotiation Act. 

2. Whether amendment of July 1, 1943 as so applied is 
constitutional. 

3. Whether this Court has jurisdiction to review or re¬ 

determine the Tax Court’s determination of the amount of 
excessive profits in view of Section 403(e) of the Second 
Renegotiation Act, vesting authority in the Tax Court “to 
finally determine the amount * * * of # # * ex¬ 

cessive profits.” 3 

4. Whether the Renegotiation Act as here applied in¬ 
volves an invalid delegation of legislative power without 
adequate specification of policies and standards, in viola¬ 
tion of Article I, Section 1 of the Constitution and a taking 
of property without just compensation contrary to the 
Fifth Amendment. 

STATUTES INVOLVED 

The pertinent provisions of the original Renegotiation 
Act (Sec. 403 of the Sixth Supplemental National Defense 
Appropriation Act, 1942, 56 Stat. 226, 245) and of its 
various amendments (Section 801 of the Revenue Act of 
1942, 56 Stat. 798, 982; Sec. 1 of the Military Appropria¬ 
tion Act, 1944, Act of July 1, 1943, 57 Stat. 347; the Act of 
July 14, 1943, 57 Stat. 564; Titles VII and VIII of the 
Revenue Act of 1943, Act of February 25, 1944, 58 Stat. 
21, 78, 50 U. S. C. App. 1191 et seq.) are set out in the 
Appendix, infra, pp. 35-45. 

SUMMARY OF ARGUMENT 

I. In its very recent decision in Blanchard Machine Co. 
v. RFC Price Adjustment Board, 177 F. 2d 727, pending 

3 As we show, infra, pp. 28-32, the finality of the Tax Court’s 
determination of excessive profits precludes consideration of peti¬ 
tioner’s claim that that court determined its profits at such a low 
figure as to constitute a taking of its property without just com¬ 
pensation, contrary to the Fifth Amendment. 
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on petition for a writ of certiorari, Supreme Court No. 
540, Oct. T., 1949, this Court has rejected the very conten¬ 
tions here advanced by petitioner. This Court there held 
that the July 1, 1943 amendment, 57 Stat. 347, of the Re¬ 
negotiation Act subjected to renegotiation DFC contracts 
and subcontracts completed and fully paid for before July 
1, 1943 but after April 28, 1942, and as so applied, the 
amendment is constitutional. There is no occasion in this 
case to reconsider the Blanchard rulings, as petitioner 
urges, for the relevant considerations clearly require these 
conclusions. 

A. The July 1, 1943 amendment, on its face, authorized 
and contemplated renegotiation of contracts and subcon¬ 
tracts with Defense Plant Corporation which were com¬ 
pleted and paid for prior to July 1, 1943, but after April 
28, 1942. In order to make sure that the amendment 
applied retroactively, Congress was careful to provide (in 
a new subsection (k), added to the Renegotiation Act) that 
“all the provisions’’ of the then existing Act “shall be 
construed to apply” to the subsidiaries of the Reconstruc¬ 
tion Finance Corporation, and this provision automatically 
made applicable the existing provision authorizing renego¬ 
tiation of all contracts and subcontracts “unless * • • 

final payment pursuant to such contract or subcontract 
was made prior to April 28, 1942.” This subsection (k) 
would be meaningless if the July 1, 1943, amendment were 
construed to apply only prospectively, since the previous 
portions of the amendment would be wholly sufficient for 
that purpose. 

The legislative history of the amendment also demon¬ 
strates the congressional purpose to make it retroactive. 
Testimony of Senator Thomas, Chairman of the appropri¬ 
ate Senate and conference committees, and of Mr. Goodloe, 
General Counsel of the RFC, taken together with the formal 
course of the bill through the Congress, prove, first, that the 
RFC drafted the amendment (in the terms in which it 
was adopted) for the very purpose of assuring retroactiv¬ 
ity, and, secondly, that the conference committee as a whole 
(and not merely Senator Thomas) intended this result. 
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This pertinent testimony is properly to be considered as a 
“relevant aid to the construction” of the amendment. 

B. The July 1, 1943 amendment is valid as applied to 
profits realized under DPC contracts and subcontracts en¬ 
tered into or fully completed between April 28, 1942, and 
July 1, 1943. This precise point was determined by the 
Supreme Court in Lincoln Electric Co. v. ForrestaX, 334 
U. S. 841, which involved 1942 DPC contracts and sub¬ 
contracts. If the question be not foreclosed by that deci¬ 
sion, there are general as well as special reasons for up¬ 
holding the retroactivity of the amendment. The general 
principles which sustained the retroactivity of the original 
Act, in Lichter v. United States, 334 U. S. 742, likewise sus¬ 
tain the similar retroactivity of the July 1, 1943 amend¬ 
ment, as applied to petitioner’s DPC business. The con¬ 
sistent line of the Supreme Court’s decisions proves that 
the Constitution does not prohibit such reasonable retroac¬ 
tive legislation. In particular, the settled validity of 
retroactive income taxation establishes the propriety of 
reaching back to recapture excessive profits. The special 
reasons are that (i) the existence of the original Act (dated 
April 28, 1942), and the close controversy as to whether 
DPC business was already covered by it, clearly warned 
petitioner that its DPC business was “subject to further 
legislation upon the same topic”; and (ii) the original 
omission of DPC business (if it was omitted) was purely in¬ 
advertent, and, on established principles, Congress could 
correct this defect and remove the windfall accruing to 
DPC contractors after April 28,1942. 

II. Petitioner’s contention that the Tax Court’s deter¬ 
mination of the amount of its excessive profits left it such 
small profits as to violate the prohibitions of the Fifth 
Amendment is based on petitioner’s claim as to the Tax 
Court’s allegedly improper disallowance of the part of the 
salaries paid to petitioner’s officers and in effect seeks 
review in this Court of the Tax Court’s excessive profit 
determination. Section 403(e) of the Second Renegotia¬ 
tion Act vests in the Tax Court the exclusive jurisdiction 
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finally to determine the amount of excessive profits and, 
as this Court already has reiterated three times, this Court 
does not have jurisdiction to review or redetermine such Tax 
Court determinations. U. S. Electrical Motors, Inc. v. 
Jones, 80 App. D.C. 329, 153 F. 2d 134; Ring Construction 
Corp. v. Secretary of War, No. 9976 (decided November 7, 
1947); Blcmchard Machine Co. v. RFC Price Adjustment 
Board, supra; see, also, Spaulding v. Douglas Aircraft Co., 
154 F. 2d 419,427 (C. A. 9). 

III. Petitioner’s final contentions that the Renegotia¬ 
tion Act improperly delegates legislative authority without 
adequate standards and constitutes a taking of property 
without just compensation, contrary to the Fifth Amend¬ 
ment, are dealt with and rejected in Lichter v. United States, 
334 U. S. 742, which, we submit, is controlling here. 

argument 

. I 

The July 1, 1943 Amendment of the Renegotiation Act Validly 
Authorized Renegotiation of Contracts and Subcontracts 
With Defense Plant Corporation Which Were Completed 
and Paid for Prior to Its Enactment on July 1, 1943 But 
After April 28, 1942 

Petitioner contends that the War Department, in re¬ 
negotiating petitioner’s business for the fiscal year ending 
September 30, 1942 improperly included therein $117,785 
on subcontracts with Defense Plant Corporation, which 
were completed and fully paid for on or after April 28, 
1942 (the date of the enactment of the original Renegotia¬ 
tion Act) but, with one exception, before September 30, 
1942 (R. 27). 4 This contention is based on the claims that 
the July 1, 1943 amendment (57 Stat. 347) did not apply 
to Defense Plant Corporation contracts which were com¬ 
pleted and fully paid for after April 28, 1942 but before 
July 1, 1943 and that if it did so apply, it was unconstitu¬ 
tionally retroactive (App. Br. 14-18). 


4 Payment on the one exception was received shortly after 
September 30, 1942 (R. 33, 42, 167 (Ex. 10)). 






8 


These claims have already been considered and, we 
submit, properly rejected by this Court in Blanchard 
Machine Co. v. RFC Price Adjustment Board, 177 F. 2d 
727, pending on petition for a writ of certiorari, Supreme 
Court No. 540, Oct. T., 1949 (filed January 13,1950). In the 
jBlanchard case, as in the instant case, the contracts involved 
were Defense Plant Corporation subcontracts which were 
completed and fully paid between April 28, 1942 and July 
1, 1943, and there, as here, the petitioner contended that 
the July 1, 1943 amendment did not apply to these con¬ 
tracts and if the amendment did apply, it was unconsti¬ 
tutional. This Court rejected these contentions as without 
merit. In holding that the amendment reached DPC con¬ 
tracts completed and fully paid for prior to July 1, 1943 
but after April 28, 1942, this Court stated (177 F. 2d at 
729): 

Section 403 of the original Renegotiation Act, as 
amended on October 21, 1942, 56 Stat. 984, section 
403(c) (6), subjected to renegotiation not only con¬ 
tracts and subcontracts thereafter made, but also con¬ 
tracts and subcontracts theretofore made upon which 
final payment was made after April 28, 1942. The 
intent of Congress to retain and effectuate the same 
broad reach of the Act in respect to profits realized 
under contracts and subcontracts with the subsidiaries 
of R. F. C. seems quite clear from the provision of 
the amendment of July 1, 1943, making “all the pro¬ 
visions’ ’ of section 403, as amended, applicable to them, 
without the necessity of resort to its legislative his¬ 
tory. The history of the Act, to which the parties have 
directed our attention, however, satisfactorily con¬ 
firms this conclusion. We think the Tax Court cor¬ 
rectly ruled that the Act applies to the contracts of the 
petitioner here in question. 

The Court went on to hold that the amendment as so read 
did not violate the Fifth Amendment; the Court commented 
(177 F. 2d at 729-730): 

The power of Congress to make provision for the 
recovery of excessive profits realized under war con¬ 
tracts is included in the broad scope of the war powers 
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expressly granted by the Constitution. The recapture 
of such excess profits is in the nature of the regulation 
of maximum prices under war contracts or the col¬ 
lection of excess profit taxes and constitutes neither 
a taking of private property for public use without just 
compensation nor deprivation of property without due 
process of law, in violation of the Fifth Amendment. 
These questions have been settled by the Supreme 
Court in Lichter v. United States, 334 U. S. 742, 787. 
• • • The mere fact that, in its application to peti¬ 

tioner’s contracts here involved, the Renegotiation Act, 
as amended, is retroactive in its operation does not 
render it unconstitutional. • • • 

In so holding, this Court quoted with approval from the 
opinion of the Court of Appeals for the Sixth Circuit in 
Howell Electric Motors Co. v. United States, 172 F. 2d 953. In 
that case, which involved the same situation as the 
Blanchard and instant cases, the court of appeals noted 
the contractor’s concession—a concession with which the 
court apparently agreed 5 —that Congress had intended the 
amendment to be retroactive, and went on to affirm the dis¬ 
trict court’s ruling that the amendment “is constitutional as 
applied retroactively to these fully completed contracts” 
(172 F. 2d at 953). The Court continued (172 F. 2d at 
954): 

• # * We think the mere circumstance that the 

contractor here has received full remuneration on the 
transactions involved is a distinction without sub¬ 
stance. Appellant’s contention that the Constitution 
has been violated if these payments may now be re¬ 
covered by the Government is based on the proposition 
that this money belongs to appellant as payment for per¬ 
formance of a valid contract. However, its right to 


5 The Sixth Circuit commented “The pertinent subsections of 
the second amendment provided that all of the provisions of [the 
first Renegotiation Actl should be construed to apply to subsidiaries 
of the R.F.C. * * # ” (172 F. 2d at 953). The district court, 
where the question of construction was in issue, similarly construed 
the amendment. United States v. Howell Electric Motors Co., 78 
F. Supp. 627, 629-630 (E. D. Mich.). The Tax Court, in addition 
to its holding in this (12 T. C. No. 12) and the Blanchard cases, 
read the amendment to be retroactive in National Welding Machines 
Co. v. Stimson, 10 T. C. 49, 56-58. 
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receive and retain the payment depends upon the 
validity of the transaction out of which the payment 
arose. If Congress, within the exercise of its war 
powers, may reach back and alter war contracts, which 
is unquestionably true, Lichter v. United States, supra, 
it may also provide for the recovery of payments made 
under such contracts. When the war contract fixes a 
price which is found to be excessive, the contractor 
will be unjustly enriched if it is permitted to retain 
the full proceeds. As the Renegotiation Act was within 
the constitutional powers of Congress in reducing 
existing property rights, and in its retroactive appli¬ 
cation thereto, it is equally constitutional in its ap¬ 
plication to payments received under war contracts and 
growing out of those property rights, and in its ret¬ 
roactive application thereto. 

These holdings conclusively dispose of petitioner’s con¬ 
tentions and should, we submit, be accepted as controlling. 
However, inasmuch as petitioner is asking that the Court 
reconsider its holdings in Blanchard (App. Br. 17, 18). 
we have set out below, for the convenience of the Court 
should it decide to accede to that request, the considerations 
which, in our view, demonstrate the soundness of the 
Blanchard holdings. 

A. Congress intended the July 1 , 1943 amendment to reach 
DPC contracts and subcontracts completed and fully paid 
for prior thereto but after April 28,1942 

1. Section 1 of the Military Appropriation Act, 1944 (Act 
of July 1, 1943, 57 Stat. 347), provided (Appendix, infra, 
pp. 42-43): 

That clauses (1) and (2) of subsection (a) of 
section 403 of the Sixth Supplemental National De¬ 
fense Appropriation Act, 1942, as amended, are 
amended to read as follows: 

Sec. 403. (a) For the purposes of this section— 

1. The term “Department” means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, respectively. 
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2. In the case of the Maritime Commission, the 
term “Secretary” means the Chairman of such Com¬ 
mission, and. in the case of Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, the term “Secre¬ 
tary’” means the board of directors of the appropriate 
corporation. 

Provided further, That section 403 of the Sixth Supple¬ 
mental National Defense Appropriation Act, 1942, as 
amended, is further amended by adding at the end 
thereof the following subsection: 

(k) All the provisions of this section shall be con¬ 
strued to apply to “Defense Plant Corporation, Metals 
Reserve Company, Defense Supplies Corporation, and 
Rubber Reserve Company [Italics supplied to in¬ 
dicate clauses, added by amendment of July 1, 1943.] 

Subsection (k) added by the July 1, 1943 amendment, on 
its face, was designed to reach excessive profits realized 
during fiscal years ending prior to July 1, 1943 as well as 
those accruing thereafter. The purpose and effect of that 
subsection making “all the provisions” of the existing 
Renegotiation Act (i.e., Sec. 403 of the Sixth Supplemental 
National Defense Appropriation Act, 1942, as amended) 
applicable to DPC and the other named RFC subsidiaries, 
clearly made the amendment retroactive, for among the 
provisions of the Act, as it then read, was Section 403(c) (6), 
providing in part, that— 

This subsection (c) [specifically providing for re¬ 
negotiation of excessive profits] shall be applicable 
to all contracts and subcontracts hereafter made and to 
all contracts and subcontracts heretofore made * * • 
unless (i) final payment pursuant to such contract or 
subcontract was made prior to April 28, 1942 * * * 
(Appendix, infra, p. 42.) 

To construe subsection (k) not to operate to make the July 
1 amendment retroactive to April 28, 1942 would involve 
complete disregard of the phrase “all the provisions” and, 
indeed, would result in making subsection (k) redundant. If 
Congress had intended the amendment to apply only to those 
DPC contracts which were still executory on July 1, 1943 
and not those contracts on which final payment had been 
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made prior thereto but since April 28,1942, the amendment 
of Section 403(a) (supra, pp. 10-11) to include the various 
RFC subsidiaries in the definition of Secretaries alone 
would have been adequate. United States v. Howell Electric 
Motors Co., 78 F. Supp. 627, 630 (E. D. Mich.), affirmed, 
172 F. 2d 953 (C. A. 6); National Electric Welding Machines 
Co. v. Stimson, 10 T. C. 49, 56-58.° 

Petitioner argues that in the other amendments to the 
Renegotiation Act “Congress took great care to designate 
specifically the effective dates of the various provisions 
* * # . If it had intended a retroactive application of the 

July 1, 1943 amendment, Congress undoubtedly would 
have said so.” (App. Br. 16.) But the instances are not 
analogous, and no pertinent inference can be drawn from the 
variation in wording. The October 21, 1942 (56 Stat. 798) 
and July 14, 1943 (57 Stat. 564) 7 amendments altered sub- 

6 The Tax Court, in National Electric Welding Machines Co. v. 
Stimson, stated (10 T. C. at 571: 

We think it evident that both the structure of the statute 
and the requirement that legislative language shall be deemed 
to have had some purpose require the interpretation that the 
amendment including DPC contracts was intended to be retro¬ 
active to the date of the enactment of the original Renegotia¬ 
tion Act. No other reason for the additional language con¬ 
tained in subsection (k) is apparent. If the only purpose to be 
served had been to include DPC contracts prospectively, that 
would have been accomplished by the amendment to section 
403(a) (1). 

7 The October 21, 1942 amendment retroactively inter alia 
subjected Treasury Department contracts and subcontracts to 
renegotiation “effective as of April 28, 1942.” Appendix infra, pp. 
37-42, 42. The July 14, 1943 amendment (57 Stat. 564) w’hich was 
enacted only two weeks after the July 1 amendment was expressly 
made retroactive to April 28, 1942 with respect to certain contracts 
for “fees and compensation in connection with the negotiation of 
war contracts,” which had not theretofore been covered (in the 
opinion of many). Appendix infra, pp. 43-44. The express retro¬ 
activity of these amendments demonstrates the unsoundness of peti¬ 
tioner’s inference, based on statements of Representative Case, 
made in connection with the original Renegotiation Act (88 Cong. 
Rec. 3137) and his proposed amendment here (89 Cong. Rec. 6165- 
6166) that the members of Congress generally believed that Con¬ 
gress could not validly include within the Act’s coverage contracts 
which were fully completed and paid for prior to the date of the 
enactment of the particular amendment (App. Br. 14-15). 
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stantive parts of the Act which in themselves were not 
retrospectively warded and therefore, in order to make 
these amendments applicable as of April 28, 1942, it was 
necessary to include an express provision to that effect. 
The July amendment, on the other hand, made no change in 
the substantive renegotiation provisions; all that amendment 
did was to extend the coverage of the original Act. Hence, 
in order for the RFC subsidiaries to function as renegotiat¬ 
ing agencies after July 1, 1943 as to both prior and subse¬ 
quent business, it was sufficient, in addition to including 
the RFC subsidiaries in the definition of “Secretaries,” to 
provide, as subsection (k) did, for the applicability of 
“all the provisions” of section 403(c), which already was 
retroactive. Moreover, “ * # * we know of no rule of law 
that requires phraseologists or legislative lexicologists to 
use the precise language in one act that it has used before to 
express the same meaning.” United States v. Howell Electric 
Motors Co., supra at 629-630. 

2. Furthermore, the legislative history of subsection (k) 
shows that it was included for the precise purpose of giving 
the Act of July 1,1943 retroactive application to prior busi¬ 
ness. The statute’s genesis lay in a proposed addition, 
offered on the floor of the House by Representative Case 
as an amendment to the Military Establishment Appropria¬ 
tion Bill for 1944, which was agreed to without explanation 
or discussion by its proponent or any other member of the 
House. That amendment although substantially in the form 
which ultimately became law, did not include the critical 
subsection (k). 89 Cong. Rec. 6176 (June 19, 1943). The 
Senate Appropriations Committee, however, deleted the 
entire House amendment, indicating that it “did not have 
time to go into the subject,” and thought the matter one for 
the appropriate legislative committee to consider. 89 Cong. 
Rec. 6581; S. Rept. No. 357, 78th Cong., 1st sess., p. 7. The 
Appropriation Bill then passed the Senate without any pro¬ 
vision dealing with renegotiation. 89 Cong. Rec. 6587 (June 
26,1943). In conference, the substance of the House amend¬ 
ment was restored and subsection (k) was added. II. Rept. 
No. 620, 78th Cong., 1st sess., pp. 1-2; 89 Cong. Rec. 6828-9. 
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made prior thereto but since April 28,1942, the amendment 
of Section 403(a) (supra, pp. 10-11) to include the various 
RFC subsidiaries in the definition of Secretaries alone 
would have been adequate. United States v. Howell Electric 
Motors Co., 78 F. Supp. 627, 630 (E. D. Mich.), affirmed, 
172 F. 2d 953 (C. A. 6); National Electric Welding Machines 
Co. v. Stimson, 10 T. C. 49, 56-58.° 

Petitioner argues that in the other amendments to the 
Renegotiation Act “Congress took great care to designate 
specifically the effective dates of the various provisions 
# * *. If it had intended a retroactive application of the 

July 1, 1943 amendment, Congress undoubtedly would 
have said so.” (App. Br. 16.) But the instances are not 
analogous, and no pertinent inference can be drawn from the 
variation in wording. The October 21, 1942 (56 Stat. 798) 
and July 14, 1943 (57 Stat. 564) 7 amendments altered sub- 

6 The Tax Court, in National Electric Welding Machines Co. v. 
Stimson, stated (10 T. C. at 57): 

We think it evident that both the structure of the statute 
and the requirement that legislative language shall be deemed 
to have had some purpose require the interpretation that the 
amendment including DPC contracts was intended to be retro¬ 
active to the date of the enactment of the original Renegotia¬ 
tion Act. No other reason for the additional language con¬ 
tained in subsection (k) is apparent. If the only purpose to be 
served had been to include DPC contracts prospectively, that 
would have been accomplished by the amendment to section 
403(a) (1). 

7 The October 21, 1942 amendment retroactively inter alia 
subjected Treasury Department contracts and subcontracts to 
renegotiation “effective as of April 28, 1942.” Appendix infra, pp. 
37-42, 42. The July 14, 1943 amendment (57 Stat. 564) which was 
enacted only two weeks after the July 1 amendment was expressly 
made retroactive to April 28, 1942 with respect to certain contracts 
for “fees and compensation in connection with the negotiation of 
war contracts,” which had not theretofore been covered (in the 
opinion of many). Appendix infra, pp. 43-44. The express retro¬ 
activity of these amendments demonstrates the unsoundness of peti¬ 
tioner’s inference, based on statements of Representative Case, 
made in connection with the original Renegotiation Act (88 Cong. 
Rec. 3137) and his proposed amendment here (89 Cong. Rec. 6165- 
6166) that the members of Congress generally believed that Con¬ 
gress could not validly include within the Act’s coverage contracts 
which were fully complied and paid for prior to the date of the 
enactment of the particular amendment (App. Br. 14-15). 
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stantive parts of the Act which in themselves were not 
retrospectively worded and therefore, in order to make 
these amendments applicable as of April 28, 1942, it w T as 
necessary to include an express provision to that effect. 
The July amendment, on the other hand, made no change in 
the substantive renegotiation provisions; all that amendment 
did was to extend the coverage of the original Act. Hence, 
in order for the RFC subsidiaries to function as renegotiat¬ 
ing agencies after July 1, 1943 as to both prior and subse¬ 
quent business, it was sufficient, in addition to including 
the RFC subsidiaries in the definition of “Secretaries,” to 
provide, as subsection (k) did, for the applicability of 
“all the provisions” of section 403(c), which already was 
retroactive. Moreover, “ * * * we know of no rule of law 
that requires phraseologists or legislative lexicologists to 
use the precise language in one act that it has used before to 
express the same meaning.” United States v. Howell Electric 
Motors Co., supra at 629-630. 

2. Furthermore, the legislative history of subsection (k) 
shows that it was included for the precise purpose of giving 
the Act of July 1,1943 retroactive application to prior busi¬ 
ness. The statute’s genesis lay in a proposed addition, 
offered on the floor of the House by Representative Case 
as an amendment to the Military Establishment Appropria¬ 
tion Bill for 1944, which was agreed to without explanation 
or discussion by its proponent or any other member of the 
House. That amendment although substantially in the form 
which ultimately became law, did not include the critical 
subsection (k). 89 Cong. Rec. 6176 (June 19, 1943). The 
Senate Appropriations Committee, however, deleted the 
entire House amendment, indicating that it “did not have 
time to go into the subject,” and thought the matter one for 
the appropriate legislative committee to consider. 89 Cong. 
Rec. 6581; S. Rept. No. 357, 78th Cong., 1st sess., p. 7. The 
Appropriation Bill then passed the Senate without any pro¬ 
vision dealing with renegotiation. 89 Cong. Rec. 6587 (June 
26,1943). In conference, the substance of the House amend¬ 
ment was restored and subsection (k) was added. H. Rept. 
No. 620, 78th Cong., 1st sess., pp. 1-2; 89 Cong. Rec. 6828-9. 
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The origin and purpose of the addition of subsection (k) 
are plain: The matter of retroactivity was first brought to 
the attention of the Senate Appropriations Committee, 
which considered the House bill, in a letter dated June 24, 
1943, from John D. Goodloe, General Counsel for the Re¬ 
construction Finance Corporation, to Senator Elmer 
Thomas, Chairman of the War Department Subcommittee 
of the Senate Appropriations Committee. That letter, after 
suggesting the language actually used to amend Section 
403(c) stated: 

It is, of course, a matter for Congress to determine 
to what extent, if at all, the statute is to apply to 
uncompleted contracts of subsidiaries of the Recon¬ 
struction Finance Corporation. If the Congress selects 
the date, April 28, 1942, as contained in the present 
statute, the following amendment which would im¬ 
mediately follow the above proposed amendment to 
77. R. 2996 [Military Establishment Appropriation 
Bill, 1944] is presented for your consideration: 

• •••••• 

“Subsection (k): All the provisions of this section 
shall be construed to apply to Defense Plant Corpora¬ 
tion, Metals Reserve Company, Defense Supplies Cor¬ 
poration, and Rubber Reserve Company 

Should the Congress however, determine that the 
renegotiation statute should apply to contracts of 
RFC subsidiaries uncompleted as of a different date 
than that now contained in the statute, the following 
amendment is presented for your consideration: 

“(i) Except in the instance of Defense Plant Cor¬ 
poration, Metals Reserve Company, Defense Supplies 
Corporation, and Rubber Reserve Company, final pay¬ 
ment pursuant to such contract or subcontract was 
made prior to April 28, 1942, and, in the instance of 
Defense Plant Corporation, Metals Reserve Company, 
Defense Supplies Corporation, and Rubber Reserve 
Company, final payment pursuant to such contract or 
subcontract was made prior to ... ” [Italics sup¬ 
plied.] 8 


8 The full text of the letter appears in Hearings before the Com¬ 
mittee on Ways and Means, H. of Rep., 78th Cong., 1st sess. on 
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Thus, subsection (k), as it was embodied in the July 1, 
1943 amendment, was the identical provision suggested to 
the Senate Appropriations Committee by RFC’s general 
counsel. As he pointed out, subsection (k) was to be used, 
“if the Congress selects the date, April 28, 1942, as con¬ 
tained in the present statute * * V’ It was after the 
receipt of Mr. Goodloe’s letter that subsection (k) appeared, 
for the first time, in the measure as proposed by the con¬ 
ference committee. H. Kept. No. 620, 78th Cong., 1st sess., 
pp. 1-2; 89 Cong. Rec. 6828-9. The record in the Blanchard 
case clearly shows that Congress, in adopting his suggested 
language for subsection (k), understood and agreed with 
Mr. Goodloe’s statement that such a clause would mean 
retroactivity to April 28, 1942. Senator Thomas, who was 
chairman of the Senate conferees and of the joint confer¬ 
ence committee testified that he received the Goodloe letter 
after the bill had been sent to conference; that he read 
the entire letter to the conference committee, which agreed 
that the subsection (k) language as suggested in the letter 
should be used; and that he subsequently clipped the agreed 
portions from the letter and personally prepared the amend¬ 
ment in the exact form in which it was enacted (Blanchard 
record, pp. 105-110, 141-142). 

In the light of these. circumstances, it is indisputably 
plain that subsection (k) was designed by Congress to 
make the July 1, 1943 amendment retroactive to business 
done since April 28, 1942. Moreover, in testifying before 
the Ways and Means Committee of the House of Representa¬ 
tives, shortly after the amendment of July 1, 1943, Secre¬ 
tary of Commerce Jones, then Chairman of the RFC, 
stated: 9 

The amendment suggested for use [by Mr. Goodloe] 
in the event the Congress wished to make subject to 
renegotiation the RFC subsidiary contracts under which 
final payment had not been made prior to April 28, 
1942, was added in conference on the Military Appro¬ 
priations Act of 1944. I call attention to this partic- 

H. R. 2324, H. R. 2698, and H. R. 3015 (“Renegotiation of War 
Contracts”) (September 1943), pp. 200-201. 

0 Hearings fn. 8, p. 187. 
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ularlv since it seems to me to clearly evidence the 
intention of Congress that the amendment was to be 
retroactive in its application to the contracts of the 
four RFC subsidiaries. 

Although this administrative construction was thus specif¬ 
ically called to the attention of the Committee then dealing 
with over-all revision of the Renegotiation Act, there was, 
and has been, no suggestion of congressional disapproval. 
The Second Renegotiation Act (Revenue Act of 1943, Title 
VII, Act of February 25, 1944, 58 Stat. 21, 78-93), which 
eventuated from the studies of the Ways and Means Com¬ 
mittee, did not seek to change the administrative inter¬ 
pretation that the July 1,1943 amendment was retroactive. 

3. This Court may properly take cognizance of the legis¬ 
lative materials supplied by the testimony of Senator 
Thomas and Mr. Goodloe incorporated in the Blanchard 
record 10 and confirmed by Secretary Jones’ testimony be¬ 
fore the House Ways and Means Committee. Not only 
can there be no doubt of the accuracy of this testimony, but 
the official position of the witnesses—one, the chairman 
of the appropriate Senate subcommittee and chairman of 
the joint conference committee; the other, the general 
counsel of the interested agency—as well as the content 
of their testimony, demonstrate that their legislative views 
were not merely attributable to individual legislators, but 
represented the opinion of the whole committee concerned 
with the legislation, and its sponsors. This is not a case 
of simple ex post facto interpretation by a legislator or 
drafter, as a trial witness. Senator Thomas and Mr. Good¬ 
loe did not give their own opinion of the meaning of the 
statute; they showed that the precise question now in issue 
was considered by the appropriate legislative committee, 
and the view we espouse adopted at the time of the enact¬ 
ment of the legislation. If the conference committee had 


10 This Court may take judicial notice of the record in this Court 
in another case. United States v. Pink, 315 U. S. 203, 216, and 
cases cited; see, also, United States v. Penn Mfg. Co., 337 U. S. 198, 
215 (Mr. Justice Douglas concurring). 
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held hearings, in the report of which Mr. Goodloe’s letter 
was included together with Senator Thomas’ comments, no 
one would deny the Court’s right to make use of these 
materials. In its marks of veracity and of pertinence, the 
present record is no less persuasive. 11 

Whatever may have been the judicial attitude to legisla¬ 
tive history in previous decades, the current principles 
make available to courts “every relevant aid to construc¬ 
tion,” including all types of legislative materials. United 
States v. Dickerson , 310 U. S. 554, 562; United States v. 
American Trucking Assns., Inc., 310 U. S. 534, 544. In 
some instances, little help will be had because these “legis¬ 
lative materials may be without probative value, or con¬ 
tradictory, or ambiguous” (310 U. S. at 562), but here 
their effect is plain and uncontradicted, their pertinence 
clear, and their truthfulness apparent. 

B. The July 1,1943 amendment is constitutional as applied 
to contracts and subcontracts completed amd fully paid 
for between April 28, 1942 and July 1, 1943 

1. Petitioner’s contention that retroactive application 
of the amendment to contracts and subcontracts completed 
and fully paid for prior to July 1, 1943 has already been 
determined in favor of the Act’s validity by the Supreme 
Court in Lincoln Electric Co. v. Forrestal, 334 U. S. 841, 
decided per curiam on the same day as and on the authority 
of Lichter v. United States, 334 U. S. 742. In the Lincoln 
Electric case, the Secretary of the Navy included in the 
contractor’s renegotiable business, upon which the Secre¬ 
tary’s unilateral order of October 23, 1943 there involved 
was based, sales in the calendar year 1942 to DPC and its 
contractors and subcontractors. Throughout that litiga- 


11 The district court, in United States v. Howell Electric Motors 
Co., 78 F. Supp. 627 (E.D. Mich.), accepted affidavits of Senator 
Thomas and Mr. Goodloe, to the same effect as their testimony 
incorporated in the Blanchard record as “competent corroborating 
testimony,” although it held the testimony unnecessary since the 
meaning of the July 1, 1943 amendment was sufficiently clear on 
its face. 78 F. Supp. at 631. 
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tion, the contractor claimed that the July 1, 1943, amend¬ 
ment did not apply to DPC business done before that date, 
and that if it did so apply, it was invalid. Since the 
Supreme Court, unlike the District Court (77 F. Supp. 444, 
447), decided the merits of the controversy, it necessarily 
determined all the constitutional issues, including that relat¬ 
ing to the July 1, 1943 amendment. Accordingly, the con¬ 
stitutional question petitioner presents is no longer open. 

2. In any case, apart from the Lincoln Electric case, 
there is no merit to the contention. Lichtcr v. United States , 
334 U. S. 742, has authoritatively sustained the constitu¬ 
tionality of the Renegotiation Act as applied retroactively 
to subcontracts entered into before the passage of the 
original statute (on April 28, 1942), but upon which final 
payment had not been made. 334 IT. S. at 788-789. 12 
Alexander Wool Combing Co. v. United States (decided in 
the same opinion as Lichter) also held that certain sub¬ 
contracts entered into between April 28, 1942, and October 
21, 1942, may validly be renegotiated under the amend¬ 
ment of October 21, 1942, although the original Act may 
not have included these agreements within the business 
then subject to renegotiation. 334 U. S. at 789. The general 
principles discussed below—which warranted these deci¬ 
sions of the Supreme Court—likewise support the validity 
of the July 1, 1943 amendment’s retrospective application. 
As we shall show, the sole difference which petitioner cited, 
i.e., the fact that final payment had been made on its con¬ 
tracts before July 1, 1943 is immaterial to the exercise of 
congressional power. In addition, there are special reasons 
for upholding the retroactivity of this particular amend¬ 
ment. 13 


12 According to petitioner (App. Br. 14) the DPC contracts here 
involved were all subcontracts having been made not directly to 
DPC but to others, chiefly Fisher Body Corporation, who in turn 
resold to DPC (Ex. 10, App. 105). 

13 In National Electric Welding Machines Co. v. Stimson , 10 
T. C. 49, the Tax Court upheld the retroactive application of the 
July 1, 1943 amendment. In United States v. Howell Electric 
Motors Co., the District Court for the Eastern District of Michigan 
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a. The general doctrine which supports the retroactive 
application of the original Act also permits the subjection 
to renegotiation of petitioner’s subcontracts completed and 
paid for between April 28, 1942, and July 1, 1943. 

(i) It has been long established that the Constitution 
“contains no prohibition of retrospective legislation as 
such, and therefore • * • the mere fact that a statute is 
retroactive in its operation does not make it repugnant to 
the Federal Constitution.” League v. Texas, 184 U. S. 156, 
161; Calder v. Bull, 3 Dali. 386; Watson v. Mercer, 8 Pet. 
88, 109; Blount v. Windley, 95 U. S. 173, 180; Curtis v. 
Whitney, 13 Wall. 68. Contract rights, already accrued 
through partial or total execution of the contract involved, 
are no less immune from proper legislative interference 
even though such accrued rights will be limited or destroyed. 
Calhoun v. Massie, 253 U. S. 170,176; Norman v. Baltimore 
& Ohio R. Co., 294 U. S. 240, 307-308, 309, 310. 

Accordingly, where the Congress in the exercise of an 
admittedly granted power has adopted a means reasonably 
adapted to achieve a legitimate end, such legislation has 
withstood constitutional challenge even though the effect 
is to set aside or reduce the value of accrued contract 
rights. In the Norman case, supra, a statute precluding 
gold payments was held enforceable against a bondholder 
who had bought and paid for his gold clause bonds prior 
to the statute’s enactment. In Calhoun v. Massie, supra, 
the Court upheld an act limiting attorneys’ fees for collec¬ 
tion of a claim against the Government to an amount sub¬ 
stantially less than that contracted for, even though the 
attorney had already performed substantially all of the 
services required by his contract. Cf., for similar result, 
Capital Trust Co. v. Calhoun, 250 U. S. 208, 218. Louisville 
& Nashville R. R. v. Mottley, 219 U. S. 467, enforced a 
federal statute which invalidated a prior contract, valid 
when made, by which a railroad agreed to issue annual 
passes for life in consideration of an executed full release 
of the pass holder’s damage claims against the railroad. 

and the Court of Appeals for the Sixth Circuit reached the same 
conclusion. 78 F. Supp. 627; 172 F. 2d 953; see supra, p. 9, fn. 5. 
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Similarly, in Philadelphia, B. & W. R. Co. v. Schubert, 224 
U. S. 603, the Employers’ Liability Act was held validly 
to have abrogated a contract by which railroad employees 
agreed to accept benefits from a “Relief Fund,” to which 
the railroad contributed, in lieu of all claims against the 
company. In Wright v. Union Central Insurance Co., 
304 U. S. 502, 515-516, the Court sustained a section of 
the Bankruptcy Act which extended the period for en¬ 
forcing an equity of redemption, long after the mortgagee 
had advanced his money to the mortgagor. Rental con¬ 
tracts have also been made subject to subsequent legislative 
alteration of their terms. Block v. Hirsh, 256 U. S. 135; 
Bowles v. Willingham, 321 U. S. 503. 14 

Although the legal theories upon which the courts have 
permitted invasion of accrued contract rights have varied 
considerably (cf. Richmond Corp. v. Wachovia Bank, 300 
TJ. S. 124; Honeyman v. Jacobs, 306 U. S. 539; Home Build¬ 
ing & Loan Assn. v. Blaisdell, 290 U. S. 398, 435; Manigault 
v. Springs, 199 U. S. 473, 480; Norman v. Baltimore <& Ohio 
R. Co., 294 U. S. 240, 307-308; Veix v. Sixth Ward Assn., 
310 U. S. 32), “the formal mode of reasoning [in these 
cases] • • • is of little moment”; they “yield this govern¬ 
ing constitutional principle: when a widely diffused public 
interest has become enmeshed in a network of multitudinous 
private arrangements, the authority of the State ‘to safe¬ 
guard the vital interests of its people’ * * • is not to 
be gainsaid by abstracting one such arrangement from its 
public context and treating it as though it were an isolated 
private contract constitutionally immune from impairment” 

14 The Supreme Court has similarly sustained the validity of 
state legislation substantially reducing or eliminating the value of 
“vested” contract right, as consistent with the constitutional clause 
prohibiting impairment of contract obligations, which applies in 
terms only to the states. See East New York Savings Bank v. Hahn, 
326 U.S. 230; Faitoute Iron & Steel Co. v. City oj Asbury Park, 
316 U.S. 502; Gelfert v. National City Bank, 313 U.S. 221; Veix 
v. Sixth Ward .Assn., 310 U.S. 32; Honeyman v. Jacobs, 306 U.S. 
539; Richmond Corp. v. Wachovia Bank, 300 U.S. 124; Home Build¬ 
ing & Loan Association v. Blaisdell, 290 U.S. 398; Marcus Brown 
Holding Co. v. Feldman, 256 U.S. 170; Pennsylvania Hospital v. 
Philadelphia, 245 U.S. 20. 
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(East New York Savings Bank v. Hahn, 326 U.S. 230, 232). 
While this was said with reference to exercise of the “police 
power” of the States, the same may be said of the exercise 
of the Federal war power, which is at least as broad as 
the “police power” of the States (Hamilton v. Kentucky 
Distilleries Co., 251 U. S. 146, 156). 

(ii) These principles and authorities are squarely ap¬ 
plicable to the Act of July 1, 1943. The “subject matter” 
of the statute is well within Congress’ war power, as the 
Lichter case expressly holds (334 U. S. at 754-769, 778-783). 
Petitioner’s subcontracts are war contracts subordinate 
to prime contracts with Defense Plant Corporation, an 
important war agency. 15 Congress saw fit, in the exercise 
of its war powers, to decline to permit war contractors to 
retain excessive profits. The original Renegotiation Act 
was the result. When Congress discovered that those con¬ 
tractors with DPC business had been realizing large and 
excessive profits which were not subject to recapture, it 
chose to apply its general policy to all DPC sales, and to 
all DPC sales made since the date the general policy had 
first been declared. This was a reasonable election, both 
from the standpoint of protecting the public treasury and 
also as a measure of equalization among war contractors. 
Whatever the extent the contractor’s right had “accrued” 
before July 1, 1943, his obligations performed, or payment 
made, the reduction in the value of his rights no more in¬ 
validates the July 1 amendment than did the reduction in 

15 DPC was created to assist in the national-defense program 
which began in 1940, and by statute and charter it had broad 
powers to provide all types of necessary production facilities. With 
the outbreak of World War II, there came “a demand for produc¬ 
tion of war supplies in proportions previously unimagined * * * 
for production in a volume never before approximated and at an 
undreamed of speed.” Lichter case, 334 U.S. at 763-764. Credit 
limits, inability to command materials, the risks and uncertainties 
of war expansion, and similar factors, made it a prime necessity 
that the Government should provide a large proportion of the new 
tools and facilities required for the enormously increased produc¬ 
tion. DPC, which had been participating in the defense program, 
quickly became a major Government agency in the procurement of 
these war facilities. 
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the value of the accrued rights of the contractors originally 
made subject to renegotiation on April 28, 1942, or in the 
many cases mentioned above, outlaw those statutes. The 
effective period of retroactivity—here, at most a year and 
one quarter—does not exceed that often applicable under 
the original Act, 16 or under the rent-control statutes, gold- 
clause legislation, or mortgage-moratorium or deficiency- 
judgment statutes. 

Moreover, the cases cited above demonstrate that the fact 
that full payment had been made on petitioner’s contracts 
does not remove them from the power of Congress. Peti¬ 
tioner argues that its “rights” were different from the 
existing contract rights adjudicated in the Lichtcr case. 
According to petitioner (App. Br., p. 17), its “rights were 
no longer contract rights. The contracts had been exe¬ 
cuted. It had received its sales prices. Those prices be¬ 
came its property.” 17 But in so urging, petitioner for¬ 
gets that the settled doctrines discussed above permit the 
reduction of property rights, where there is a rational basis 
and a good cause for such diminution. The cases do not 
rationalize the cutting off of accrued contract rights on the 
ground that they differ from rights of property, but uphold 
the legislation despite the acceptance of these contract in¬ 
terests as property rights. Indeed, in so far as Federal 
action is concerned, contract rights can secure protection 
only if they are deemed property rights, since the Impair¬ 
ment of Contracts Clause governs state action alone. Cf. 
Calhoun v. Massie , 253 U.S. 170, 174-176. And as Mr. 
Justice Brandeis said in that case: “ * * # the United 

States may, consistently with the Fifth Amendment, im¬ 
pose for a permitted purpose, restrictions upon property 
which produce” a “serious depreciation of property 
values.” 253 U.S. at 175. The Lichter case has determined 


16 For example, many naval ship-construction contracts executed 
before March of 1941 were still in existence on April 28, 1942, and 
therefore subject to renegotiation. 

17 This alleged distinction was similarly advanced and rejected 
in the Blanchard (177 F. 2d at 729) and Howell Electric (172 F. 2d 
at 954) cases; see supra, pp. 9-10. 
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that the Renegotiation Act reduced existing property rights 
—in that case, existing contract rights—for a proper pur¬ 
pose. The principles do not change because the contract 
has been fully executed on both sides, and its proceeds 
may now be termed non-contractual “property.” For 
present purposes, proof enough is furnished by the Alexan¬ 
der case, which upheld the retroactive application of the Act 
of October 21, 1942, to contracts entered into between 
April and October 1942, without differentiating between 
agreements fully executed before October 21 and those still 
subsisting on that date. 334 U.S. at 789. 

An especially forceful analogy to the recovery by re¬ 
negotiation of net profits realized under executed contracts 
is retroactive income taxation, which has long been held 
valid. 18 As the Ninth Circuit said in Spaulding v. Douglas 
Aircraft Co., Inc., 154 F. 2d 419, 423: “ # * # the power 

in war to recapture for the war treasury excessive profits 
from existing contracts is certainly as great as the power 
in peace to tax in a succeeding year the income earned 
prior to the tax legislation.” In particular, the decisions 
in Welch v. Henry, 305 U. S. 134, and United States v. 
Hudson, 299 U. S. 498, fully sustain the application of the 
Renegotiation Act to “recent transactions” ( Welch v. 
Henry, supra, at 150; Cooper v. United States, 280 U. S. 
409, 411) between petitioner and its private customers. In 
the Welch case, the Court upheld the retroactive applica¬ 
tion of a Wisconsin tax statute to net income received two 
years before the passage of the taxing statute. The Wis¬ 
consin law in force in 1933 allowed the taxpayer to deduct 
from gross income dividends received from corporations 
whose principal business was attributable to Wisconsin. 
In 1933, the taxpayer received such dividends. On March 


18 See 1 Mertcns, Law of Federal Income Taxation (1942), Sec. 
4.15; Ballard, Retroactive Federal Taxation (1935), 48 Harv. L. 
Rev. 592; Untermyer v. Anderson, 276 U. S. 440, 447-454 (Brandeis, 
J., dissenting); Cooper v. United States, 280 U. S. 409, 411-412; 
Burnet v. Wells, 289 U. S. 670, 682-683; United States v. Hudson, 
299 U. S. 498, 500; Welch v. Henry, 305 U. S. 134, 146-149; Illinois 
Central R. R. Co. v. Minnesota, 309 U. S. 157, 165; cf. Milliken v. 
United States, 283 U. S. 15, 21-22 (gift tax). 
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27, 1935, the state laid new taxes for the years 1933 and 
1934 and, among other things, imposed a tax on the divi¬ 
dends which had previously been exempt. Wisconsin was, 
therefore, by a law enacted in March 1935, reaching in¬ 
come realized as early as January 1933, some two years 
and three months before—a period of retroactivity longer 
than that involved here. The Supreme Court held the 
Wisconsin statute constitutional. It seems clear that if 
Wisconsin can reach back over a period of more than two 
years to recapture by taxation ordinary profits on trans¬ 
actions long since completed, Congress can, by an exercise 
of the war powers, reach back over a shorter period to 
recapture profits inflated by war and taken at public ex¬ 
pense, even though the war contracts are fully executed. 

b. In addition to these general principles which are of 
themselves ample to support the retroactivity of the July 1 
amendment, the history of statutory renegotiation after 
April 28, 1942, in its relation to DPC business, furnishes 
adequate special ground for sustaining that amendment. 

(i) It was generally known, at least in the industry, that 
the applicability of the original Act to DPC machine tool 
business was a matter of debate. 19 Although the RFC did 
not itself believe that its subsidiaries’ contracts were re- 
negotiable (Blamchard record, pp. 103-104), there were 
other government officials concerned with renegotiation 
who took the other side of the discussion. 20 The matter was 
settled temporarily—before the passage of the July 1, 1943 
amendment—by encouraging contractors to include their 
DPC machine tool sales in renegotiation, but by excluding 
this business if the contractor objected. This was the solu¬ 
tion embodied in the “Joint Statement by the War, Navy 
and Treasury Departments and the Maritime Commission,” 

19 There was at least a substantial basis for construing the original 
Renegotiation Act to cover petitioner’s 1942 DPC business as sub¬ 
contracts under prime contracts with the original renegotiating 
agencies and therefore renegotiable under the terms of the original 
Act. See pp. 50-55 of Government’s brief in the Blanchard case. 

20 On this division of opinion, see testimony of General Hirsch 
(Blanchard record, pp. 121-122, 127-130, 133, 134). 
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dated March 31, 1943. 21 General Hirsch tells us that the 
renegotiating agencies adopted this policy, as an interim 
measure, in order to maintain the status quo, pending 
further administrative interpretation, a judicial decision, 
or a clarifying statute; and it was always felt that the 
excluded DPC business “was a segment of the business 
that later by some agency or by the [War] Department 
itself would be subject to scrutiny” (Blanchard record, 
pp. 130, 133, 134). The express extension of the Act to 
such DPC business, therefore, could hardly take DPC’s 
contractors or subcontractors by surprise. In the view 
most favorable to petitioner, the July 1, 1943, amendment 
merely extended the reach of legislative control on a sub¬ 
ject matter, excessive war profits, which had been the 
subject of prior regulation; and when petitioner made DPC 

21 The “Joint Statement” provides (p. 12): 

As to contracts with the Defense Plant Corporation, the follow¬ 
ing statement of policy has been approved by the Under Secretary 
of War and the Under Secretary of the Navy: 

“With respect to contracts placed by Defense Plant Corporation 
for machine tools and other equipment and personal property to 
be included in leased facilities to prime contractors with or sub¬ 
contractors of the War and the Navy Departments, the War and 
the Navy Departments will obtain appropriate information as to 
sales, costs, and profits on such contracts and will include such 
contracts in the renegotiation wherever possible. If the contractors 
object to such renegotiation and the information indicates the pos¬ 
sibility of excessive profits, the information will be transmitted to 
Defense Plant Corporation which will examine the information 
with a view to renegotiation in consultation with the War or Navy 
Departments. Contracts placed by Defense Plant Corporation for 
the construction of plants, as distinguished from the furnishing of 
equipment and supplies, will not be renegotiated nor will contractors 
be required to furnish information as to their profits on those 
contracts.” 

It frequently happens that manufacturers of machine tools and 
other equipment and personal property for Defense Plant Corpora¬ 
tion prefer to obtain a clearance from any possible statutory liability 
for excessive profits on those contracts instead of relying solely 
on the view of the Departments that such contracts are not subject 
to renegotiation, and this procedure enables them to do so. The 
Departments and Defense Plant Corporation also prefer to have 
such contracts included in the renegotiation whenever possible 
because in many instances the Department agrees to indemnify the 
Defense Plant Corporation against loss thereon. 
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sales in 1942, it made them “subject to further legislation 
upon the same topic.” Veix v. Sixth Ward Assn., 310 U. S. 
32, 38. Such retroactivity hardly constitutes an unreason¬ 
able or arbitrary, or even an unanticipated, interference 
with petitioner’s expectations, and the statute’s validity is 
not doubtful. Cf. United States v. Hudson, 299 U. S. 498, 
501; Milliken v. United States, 283 U. S. 15, 22-24. 

(ii) Moreover, the omission of Defense Plant Corpora¬ 
tion from the agencies named in the original Act was ap¬ 
parently purely inadvertent. In response to a question in 
a congressional hearing as to why DPC had not been named 
originally, Under Secretary Patterson testified: 

I do not know of any particular reason. You started 
with the Army, the Navy, and the Maritime Commis¬ 
sion in April 1942. Then the Treasury was included 
in October. I do not know of any reason why the De¬ 
fense Plant Corporation and the Defense Supplies Cor¬ 
poration were let off. 22 

The failure to renegotiate DPC contracts resulted in 
such gross inequities that congressional action was re¬ 
quired. The report of the Committee on Naval Affairs 
on “Renegotiation of War Contracts” for October 7, 1943, 
states (H. Kept. No. 733, 78th Cong., 1st sess., p. 24): 

In the closing days before the recess, Congress 
amended the law further to bring within it the contracts 
of four subsidiaries of Reconstruction Finance Cor¬ 
poration—Defense Plant Corporation, Defense Sup¬ 
plies Corporation, Rubber Reserve Company, and 
Metals Reserve Company. We had been aware of the 
inequity which attached to the exemption of contracts 
of these corporate agencies of the United States from 
renegotiation. It was apparent from investigation 

22 Hearings before the Subcommittee of the Committee on Ap¬ 
propriations, H. of Reps., 78th Cong., 1st sess. on Mil. Est. App. 
Bill for 1944 (June 1943), p. 573. He also testified on another 
occasion that he did not “know of any logical reason for a dis¬ 
tinction between, say, the War Department, the Navy Department, 
on the one hand, and the Defense Plant Corporation, the Defense 
Supplies Corporation, on the other.” Hearings before the Committee 
on Naval Affairs, H. of Reps., 78th Congress, 1st sess., pursuant to 
H. Res. 30, Vol. 2 (June 1943), p. 925. 
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made by us that contractors were being restricted to 
reasonable profits on contracts with the War and Navy 
Departments, and yet being allowed to receive profits 
of as much as 60 and 80 percent on contracts with De¬ 
fense Plant Corporation. The Secretary of Commerce 
agreed with us that the law should be amended so as 
to confer specific authority for the renegotiation of 
contracts of those corporations which had resulted in 
excessive profits. 

The exemption from renegotiation which may have arisen 
from the failure specifically to name DPC in the original 
Act was thus purely fortuitous, an unplanned and unfair 
oversight. Two established lines of authority sustain retro¬ 
active legislation designed to overcome such inequitable 
omissions. On the one hand, the July 1 amendment is vin¬ 
dicated by the cases upholding the right of a state or of the 
Federal Government to pass curative statutes reaching 
backward for taxes uncollected because of “neglect of ad¬ 
ministrative officials, misunderstanding of the law, lack of 
adequate machinery,’’ “through lack of statutory provi¬ 
sions therefor,” or because of a defect in the original statute. 
Illinois Central R. R. Co. v. .Minnesota, 309 U. S. 157, 164- 
165; Florida Central Ry. Co. v. Reynolds, 183 U. S. 471, 
474; Williams v. Supervisors of Albany, 122 U. S. 154,166; 
White River Company v. Arkansas, 279 XT. S. 692; Graham 
& Foster v. Goodcell, 282 U. S. 409, 429-430. 

On the other hand, in the light of the excessive profits 
being made after April 28, 1942, by DPC contractors and 
subcontractors, as compared with other war contractors, 
the July 1 amendment also stands substantially on the same 
footing as the retroactive “windfall” tax sustained in 
United States v. Hudson, 299 U. S. 498. That decision 
upheld the portion of the Silver Purchase Act of June 19, 
1934 (48 Stat. 1178) which imposed a tax of 50 per cent of 
the profits on any transfer of silver bullion made on and 
after May 15, 1934; the tax was designed to recover exces¬ 
sive profits realized on silver sales because of the pending 
“increased acquisition and use of silver by the govern¬ 
ment.” Similarly, the Revenue Act of 1936 (49 Stat. 1648, 
1734, Title III, enacted June 22, 1936) levied a “tax on 
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unjust enrichment” of 80 per cent on income derived from 
federal excise taxes which had been passed on to others but 
which the taxpayer was not called upon to pay because the 
Agricultural Adjustment Act was declared unconstitutional 
(in United States v. Butler, 297 U. S. 1, and Rickert Rice 
Mills, Inc. v. Fontenot, 297 U. S. 110, decided January 
1936), or which were refunded to the taxpayer and not re¬ 
paid to those who had actually borne the invalid excise tax. 
This “windfall” tax, which reached back from six to six¬ 
teen months, was sustained in Steinhagen Rice Milling Co. 
v. Scofield, 87 F. 2d 804 (C. A. 5); White Packing Co. v. 
Robertson, 89 F. 2d 775 (C. A. 4); Sportwear Hosiery Mills 
v. Commissioner, 129 F. 2d 376 (C. A. 3); Wilson Milling Co. 
v. Commissioner, 138 F. 2d 249 (C. A. 8); Union Packing 
Co. v. Rogan, 17 F. Supp. 934 (S. D. Cal.); Kingan & Co., 
Inc. v. Smith, 17 F. Supp. 217 (S. D. Ind.); Louisville Pro¬ 
vision Co. v. Glenn, 18 F. Supp. 423 (W. D. Ky.). 

II 

This Court Does Not Have Jurisdiction to Review the Tax 

Court’s Determination of the Amount of the Excessive 

Profits 

Petitioner also contends that the Tax Court’s determina¬ 
tion of the amount of excessive profits left it such small 
profits as to violate the prohibitions of the Fifth Amend¬ 
ment. This contention is based on petitioner’s claim that 
the court improperly disallowed $84,000 of the $204,900 paid 
as salaries to the three principal officers on the company’s 
total business of about $1,700,000 for the fiscal year ending 
September 30, 1942 and that hence, when this disallowance 
is set aside and the resulting increase in allowable expenses 
is apportioned pro rata between non-renegotiable and re- 
negotiable sales, petitioner’s net profit on renegotiable busi¬ 
ness of roughly $407,000 after renegotiation but before 
federal taxes was about $13,000. 23 

23 On the Tax Court’s determination, i.e., disallowing $84,000 
paid in officers’ salaries, the net profit on renegotiated business 
was $30,000 (R. 28). Petitioner’s total expenses on its business of 
$1,700,000, per its books, was $316,558.05, including compensation 
of $204,000 paid its officers; its net income per books was $632,829.42 
(R. 26). 
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This determination of the Tax Court as to the amount of 
the excessive profit is, we submit, final and not reviewable 
by this Court. This is clear from Section 403(e) of the 
Second Renegotiation Act, concerning Tax Court redeter¬ 
minations (Revenue Act of 1943, Title VII, Sec. 403(e), 
Appendix, infra, p. 44), which provides that upon the 
filing of a petition for redetermination with the Tax Court— 

* * * * such court shall have exclusive jurisdic¬ 
tion, by order, to finally determine the amount, if any, 
of such excessive profits received or accrued by the 
contractor or subcontractor, a/nd such determination 
shall not he reviewed or redetermined by any court or 
agency. [Appendix, infra, p. 44] 

This provision, which appears in Section 403(e)(1) and is 
therefore directly applicable to redeterminations of exces¬ 
sive profits for fiscal years ending after June 30, 1943, is 
made applicable, by Section 403(e)(2), to redeterminations 
of excessive profits for the earlier fiscal years. 24 Appendix, 
infra, pp. 44-45. It is therefore applicable to the present case. 

Although the Supreme Court has reserved decision upon 
the question of the scope of the finality of Tax Court re¬ 
determinations ( Aircraft & Diesel Equipment Corp. v. 
Hirsch, 331 U. S. 752, 771; Lichter v. United States, 334 
U. S. 742, 791) this Court has already passed upon this pre¬ 
cise issue in three cases, two of which were within the last 
four months. In U. S. Electrical Motors, Inc. v. Jones, 80 
App. D. C. 329, 153 F. 2d 134,.this Court in sustaining the 
jurisdiction of the courts of appeal, under Section 1141(a) 
of the Internal Revenue Code, to review some actions of the 
Tax Court, stated that Section 403(e) places “exclusive and 
unreviewable jurisdiction in the Tax Court to determine the 
amount of excessive profits, including questions of both law 


24 Section 403(e) (2), dealing with Tax Court redeterminations 
of Departmental excessive profits determinations respecting fiscal 
years ending prior to July 1, 1943, provides: 

“Upon such filing [of the petition with the Tax Court for a 
redetermination 1 such court shall have the same jurisdiction, 
powers, and duties, and the proceedings shall be subject to the 
same provisions, as in the case of a petition filed with the court 
under paragraph (1) # # # .” 
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and fact in such determinations # * *” (153 F. 2d at 136). 
And in Ring Construction Corp. v. Secretary of War, No. 
9976 (decided November 7, 1949), this Court, quoting the 
language set out above from its opinion in the Electrical 
Motors case, commented that “The questions raised by the 
petitioner, other than the constitutionality of the statute 
when retroactively applied, are not open to review by this 
court” (slip op. p. 2) and, accordingly, the court refused 
“to stop # # * to state or examine the faults found by 
the petitioner with the procedure and determination of the 
Tax Court” (slip op. p. 2). See, also Blanchard Machine 
Co. RFC Price Adjustment Board, 177 F. 2d 727, 728, 
pending on petition for a writ of certiorari, Supreme Court, 
No. 540, Oct. T., 1949 (filed January 13,1950); Spaulding v. 
Douglas Aircraft Co., 154 F. 2d 419, 427 (C. A. 9). 25 

Petitioner’s effort to obtain review of this determination 
by formulating it in terms of a violation of the Fifth Amend¬ 
ment in effect seeks to destroy the finality of such deter¬ 
minations of the Tax Court. Issues such as petitioner seeks 
to raise are clearly determinations of “ the amount • • • 
of excessive profits” as provided in Section 403(e), and 
can always be phrased in petitioner’s terms. If such deter¬ 
minations may become “reviewable” by the courts of appeal 
by being dressed up in terms of a violation of constitutional 
rights, little, if anything, would be left of the special con¬ 
gressional direction in Section 403(e) that the Tax Court 
was to “have exclusive jurisdiction, by order, to finally 
determine the amount” of excessive profits and that its de¬ 
termination “shall not be reviewed or redetermined by any 
court or agency. ’ ’ Under petitioner’s construction, virtually 
all questions of law would be as fully reviewable by the courts 
of appeal as in ordinary Tax Court tax cases, and decisions 
on questions of fact (such as here sought to be raised (see 
App. Br. 18-20)) would hardly be more final than they were in 
tax cases (until September 1,1948, when the revised Title 28 

25 In the Spaulding case, the Court of Appeals for the Ninth 
Circuit held that the finality provisions of Section 403(e) “makes 
final and permits no appeal to the federal courts from the Tax 
Court’s decision on the amount of excessive profits.” 154 F. 2d 
at 427. 
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of the United States Code became effective). 28 Congress, 
however, evidently meant to place Tax Court renegotiation 
orders on a much different plane from its decisions in Tax 
cases. 27 As the Supreme Court has said: “It is equally 
clear that Congress intended to endow the Tax Court’s 
decisions with a very large degree of finality * * 

Aircraft & Diesel Cory. v. Hirsch, 331 U. S. 752, 769. 

Finally, it should be noted that there is no question but 
that the finality provisions, pertaining as they do to ques¬ 
tions of fact and of law, do not violate any provision of 
the Constitution. U. S. Electrical Motors, Inc. v. Jones, 
80 App. D. C. 329,153 F. 2d 134; Spaulding v. Douglas Air¬ 
craft Co., 154 F. 2d 419, 427 (C.A. 9); Stein Bros. Mfg. Co, 
v. Secretary of War, 7 T.C. 863, 882-883. In this respect, 
the Renegotiation Act does not differ from many other 
provisions for administrative finality which have been ac¬ 
cepted without question. See, as examples, Crane v. Hahlo, 
258 U.S. 142; Hilton v. Merritt, 110 U.S. 97; Passavant v. 
United States, 148 U.S. 214; United States v. Ju Toy, 198 
U.S. 253; Oceanic Navigation Co. v. Stranahan, 214 U.S. 
320; cf. Williamsport Co. v. United States, 277 U.S. 551; 
Heiner v. Diamond Alkali Co., 288 U.S. 502; see r also, 
Suritchmen’s Union v. National Mediation Board, 320 U.S. 
297, 303-304; St. Joseph Stock Yards Co. v. United States, 
298 U.S. 38, 76-82 (Brandeis J., concurring). The case for 


26 Section 36 of Pub. Law 773, 80th Cong., 2d sess., revising 
Title 28 amends Section 1141(a) of the Internal Revenue Code to 
read: 

The circuit courts of appeals and the United States Court 
of Appeals for the District of Columbia shall have exclusive 
jurisdiction to review the decisions of the Tax Court, except as 
provided in section 1254 of title 28 of the United States Code, 
in the same manner and to the same extent as decisions of the 
district courts in civil actions tried without a jury; and the 
judgment of any such court shall be final, except that it shall 
be subject to review by the Supreme Court of the United 
States upon certiorari, in the manner provided in section 1254 
of title 28 of the United States Code. 

27 It is worth noting that Dobson v. Commissioner, 320 U.S. 489, 
was decided on December 20, 1943, and that the Revenue Act of 
1943, which first provided for Tax Court participation in renegotia¬ 
tion, was not enacted until February 25, 1944. 
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finality is even stronger with respect to the Tax Court 
which has “essentially judicial procedures and experience.’’ 
Aircraft Diesel Cory. v. Hirsch, supra at 767; Dobson v. 
Commissioner, 320 U.S. 489, 498. 

Ill 

The Renegotiation Act Does Not Improperly Delegate Legisla¬ 
tive Authority or Constitute a Taking of Property Without 
Just Compensation 

Petitioner’s remaining contentions (1) that the delega¬ 
tion of legislative authority involved in the Renegotiation 
Act was without adequate specification of policies and 
standards in violation of Article I, Section I, of the Con¬ 
stitution (App. Br. 25) and (2) that the renegotiation of 
petitioner’s DPC subcontracts constituted a taking of peti¬ 
tioner’s property without the just compensation prescribed 
by the Fifth Amendment (App. Br. 20-25) are controlled 
by Lichter v. United States, 334 U.S. 742. 

A. The Lichter case expressly held that the Renegotia¬ 
tion Act did not involve an invalid delegation of legisla¬ 
tive power. Under the heading “The Validity of the 
Delegation of Authority,” the Supreme Court stated (334 
U.S. at 778): 

It is in the light of these statutory provisions and 
administrative practices that we must determine 
whether the Renegotiation Act made an unconstitu¬ 
tional delegation of legislative power. On the basis 
of (a) the nature of the particular constitutional 
powers being employed, (b) the current administrative 
practices later incorporated into the Act and (c) the 
adequacy of the statutory term “excessive profits” 
as used in this context, we hold that the authority 
granted was a lawful delegation of administrative 
authority and not an unconstitutional delegation of 
legislative power. 

B. The Lichter case, also held that the renegotiation of 
a subcontractor’s excessive profits under the Renegotia¬ 
tion Act did not involve a taking of property without just 
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compensation. On this point, Mr. Justice Burton wrote 
(334 U.S. at 787-788): 

The recovery by the Government of excessive profits 
received or receivable upon war contracts is m the 
nature of the regulation of maximum prices under 
war contracts or the collection of excess profits taxes, 
rather than the requisitioning or condemnation of 
private property for public use. One of the primary 
purposes of the renegotiation plan for redetermining 
the allowable profit on contracts for the production 
of war goods by private persons was the avoidance of 
requisitioning or condemnation proceedings leading to 
governmental ownership and operation of the plants 
producing war materials. A refund to the Govern¬ 
ment of excessive earnings of railroad carriers under 
the recapture provisions of § 15a of the Transporta¬ 
tion Act of 1920, 41 Stat. 488, has been sustained by 
this Court. Dayton-Goose Creek R. Co. v. United 
States, 263 U.S. 456. The collection of renegotiated 
excessive profits on a war subcontract also is not in 
the nature of a penalty and is not a deprivation of a 
subcontractor of his property without due process of 
law in violation of the Fifth Amendment. 

Petitioner’s attempt to distinguish the Lichter holding 
on the ground that its contracts which were subjected to 
renegotiation were entered into and performed pursuant 
to priority ratings under the threat of criminal sanctions 
(App. Br. 20-25) is without substance, for it is clear the 
priority system was constitutional ( Steuart & Bros . v. 
Bowles, 322 U.S. 398) and that it did not involve a taking 
of property within the just compensation provision of the 
Fifth Amendment. St. Regis Paper Co. v. United States, 
110 C. Cls. 271, certiorari denied, 335 U.S. 815. 
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CONCLUSION 

For the reasons set forth above, we respectfully submit 
that the Tax Court’s order should be affirmed. 

H. G. Morison, 

Assistant Attorney General. 
Melvin Richter, 

Attorney, Department of Justice. 

Attorneys for Respondent. 

Newell A. Clapp, 

Paul A. Sweeney, 

John F. Wolf, 

Attorneys , Department of Justice, 

Of Counsel. 
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APPENDIX 

1. First Kenegotiation Act (Sec. 403 of the Sixth Supple¬ 
mental National Defense Appropriation Act, 1942, Act of 
April 28, 1942, c. 247, Title IV, 56 Stat. 226, 245) provides: 

Sec. 403. (a) For the purposes of this section, the term 
“Department” means the War Department, the Navy 
Department, and the Maritime Commission, respectively; 
in the case of the Maritime Commission, the term “Secre¬ 
tary” means the Chairman of such Commission; and the 
terms “renegotiate” and “renegotiation” include the 
refixing by the Secretary of the Department of the contract 
price. For the purposes of subsections (d) and (e) of this 
section, the term “contract” includes a subcontract and 
the term “contractor” includes a subcontractor. 

(b) The Secretary of each Department is authorized 
and directed to insert in any contract for an amount in 
excess of $100,000 hereafter made by such Department 
(1) a provision for the renegotiation of the contract price 
at a period or periods when, in the judgment of the Secre¬ 
tary, the profits can be determined with reasonable cer¬ 
tainty; (2) a provision for the retention by the United 
States or the repayment to the United States of (A) any 
amount of the contract price which is found as a result of 
such renegotiation to represent excessive profits and (B) an 
amount of the contract price equal to the amount of the 
reduction in the contract price of any subcontract under 
such contract pursuant to the renegotiation of such sub¬ 
contract as provided in clause (3) of this subsection; 
and (3) a provision requiring the contractor to insert in 
each subcontract for an amount in excess of $100,000 made 
by him under such contract (A) a provision for the renego¬ 
tiation by such Secretary and the subcontractor of the 
contract price of the subcontract at a period or periods 
when, in the judgment of the Secretary, the profits can be 
determined with reasonable certainty, (B) a provision for 
the retention by the United States or the repayment to the 
United States of any amount of the contract price of the 
subcontract which is found as a result of such renegotia¬ 
tion, to represent excessive profits, and (C) a provision for 
relieving the contractor from any liability to the subcon¬ 
tractor on account of any amount so retained by or repaid 
to the United States. 

(c) The Secretary of each Department is authorized 
and directed, whenever in his opinion excessive profits 
have been realized, or are likely to be realized, from any 
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contract with such Department or from any subcontract 
thereunder, (1) to require the contractor or subcontractor 
to renegotiate the contract price, (2) to withhold from the 
contractor or subcontractor any amount of the contract 
price which is found as a result of such renegotiation to 
represent excessive profits, and (3) in case any amount of 
the contract price found as a result of such renegotiation 
to represent excessive profits shall have been paid to the 
contractor or subcontractor, to recover such amount from 
such contractor or subcontractor. Such contractor or 
subcontractor shall be deemed to be indebted to the United 
States for any amount which such Secretary is authorized 
to recover from such contractor or subcontractor under 
this subsection, and such Secretary may bring actions in 
the appropriate courts of the United States to recover such 
amount on behalf of the United States. All amounts re¬ 
covered under this subsection shall be covered into the 
Treasury as miscellaneous receipts. This subsection shall 
be applicable to all contracts and subcontracts hereafter 
made and to all contracts and subcontracts heretofore 
made, whether or not such contracts or subcontracts con¬ 
tain a renegotiation or recapture clause, provided that 
final payment pursuant to such contract or subcontract 
has not been made prior to the date of enactment of this Act. 

(d) In renegotiating a contract price or determining 
excessive profits for the purposes of this section, the Secre¬ 
taries of the respective Departments shall not make any 
allowance for any salaries, bonuses, or other compensation 
paid by a contractor to its officers or employees in excess 
of a reasonable amount, nor shall they make allowance for 
any excessive reserves set up by the contractor or for any 
costs incurred by the contractor which are excessive and 
unreasonable. For the purpose of ascertaining whether 
such unreasonable compensation has been or is being paid, 
or whether such excessive reserves have been or are being 
set up, or whether any excessive and unreasonable costs 
have been or are being incurred, each such Secretary shall 
have the same powers with respect to any such contractor 
that an agency designated by the President to exercise the 
powers conferred by title XIII of the Second War Powers 
Act, 1942, has with respect to any contractor to whom such 
title is applicable. In the interest of economy and the 
avoidance of duplication of inspection and audit, the serv¬ 
ices of the Bureau of Internal Revenue shall, upon request 
of each such Secretary and the approval of the Secretary 
of the Treasury, be made available to the extent deter- 
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mined by the Secretary of the Treasury for the purposes of 
making examinations and determinations with respect to 
profits under this section. 

(e) In addition to the powers conferred by existing law, 
the Secretary of each Department shall have the right to 
demand of any contractor who holds contracts with respect 
to which the provisions of this section are applicable in 
an aggregate amount in excess of $100,000, statements of 
actual costs of production and such other financial state¬ 
ments, at such times and in such form and detail, as such 
Secretary may require. Any person who wilfully fails or 
refuses to furnish any statement required of him under 
this subsection, or who knowingly furnishes any such state¬ 
ment containing information which is false or misleading 
in any material respect, shall, upon conviction thereof, be 
punished by a fine of not more than $10,000 or imprison¬ 
ment for not more than two years, or both. The powers 
conferred by this subsection shall be exercised in the case 
of any contractor by the Secretary of the Department hold¬ 
ing the largest amount of such contracts with such con¬ 
tractor, or by such Secretary as may be mutually agreed 
to by the Secretaries concerned. 

(f) The authority and discretion herein conferred upon 
the Secretary of each Department, in accordance with 
regulations prescribed by the President for the protection 
of the interests of the Government, may be delegated, in 
whole or in part, by him to such individuals or agencies in 
such Department as he may designate, and he may au¬ 
thorize such individuals or agencies to make further dele¬ 
gations of such authority and discretion. 

(g) If any provision of this section or the application 
thereof to any person or circumstance is held invalid, the 
remainder of the section and the application of such pro¬ 
vision to other persons or circumstances shall not be affected 
thereby. 

(h) This section shall remain in force during the con¬ 
tinuance of the present war and for three years after the 
termination of the war, but no court proceedings brought 
under this section shall abate by reason of the termination 
of the provisions of this section. 

2. Section 801 of the Revenue Act of 1942 (Act of Octo¬ 
ber 21, 1942, c. 619, 56 Stat. 798, 982) provides: 

(a) Subsections (a), (b), and (c) of section 403 of 
the Sixth Supplemental National Defense Appropria- 
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tion Act (Public 528,77th Cong., 2d Sess.), are amended 
to read as follows: 

Sec. 403. (a) For the purposes of this section— 

(1) The term “Department” means the War De¬ 
partment, the Navy Department, the Treasury De¬ 
partment, and the Maritime Commission, respec¬ 
tively. 

(2) In the case of the Maritime Commission, the 
term “Secretary” means the Chairman of such 
Commission. 

(3) The terms ‘ ‘ renegotiate ’ ’ and ‘ ‘ renegotiation ’ ’ 
include the refixing by the Secretary of the Depart¬ 
ment of the contract price. 

(4) The term “excessive profits” means any 
amount of a contract or subcontract price which is 
found as a result of renegotiation to represent ex¬ 
cessive profits. 

(5) The term “subcontract” means any purchase 
order or agreement to perform all or any part of 
the work, or to make or furnish any article, required 
for the performance of another contract or subcon¬ 
tract. The term “article” includes any material, 
part, assembly, machinery, equipment, or other per¬ 
sonal property. 

For the purposes of subsections (d) and (e) of this 
section, the term “contract” includes a subcontract 
and the term “contractor” includes a subcontractor. 

(b) Subject to subsection (i), the Secretary of 
each Department is authorized and directed to in¬ 
sert in any contract for an amount in excess of 
$100,000 hereafter made by such Department— 

(1) a provision for the renegotiation of the con¬ 
tract price at a period or periods when, in the judg¬ 
ment of the Secretary, the profits can be determined 
with reasonable certainty; 

(2) a provision for the retention by the United 
States from amounts otherwise due the contractor, 
or for the repayment by him to the United States; 
if paid to him, of any excessive profits not elimi¬ 
nated through reductions in the contract price, or 
otherwise, as the Secretary may direct; 
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(3) a provision requiring the contractor to insert 
in each subcontract for an amount in excess of $100,- 
000 made by him under such contract (i) a provision 
for the renegotiation by such Secretary and the sub¬ 
contractor of the contract price of the subcontract 
at a period or periods when, in the judgment of the 
Secretary, the profits can be determined with reason¬ 
able certainty, (ii) a provision for the retention by 1 
the contractor for the United States of the amount 
of any reduction in the contract price of any sub¬ 
contract pursuant to its renegotiation hereunder, or 
for the repayment by the subcontractor to the United 
States of any excessive profits from such subcontract 
paid to him and not eliminated through reductions 
in the contract price or otherwise, as the Secretary 
may direct, and (iii) a provision for relieving the 
contractor from any liability to the subcontractor 
on account of any amount so retained by the con¬ 
tractor or repaid by the subcontractor to the United 
States, and (iv) in the discretion of the Secretary, 

a provision requiring any subcontractor to insert 
in any subcontract made by him under such subcon¬ 
tract, provisions corresponding to those of subpara¬ 
graphs (3) and (4) of this subsection (b); and 

(4) a provision for the retention by the United 
States from amounts otherwise due the contractor, 
or for repayment by him to the United States, as 
the Secretary may direct, of the amount of any re¬ 
duction in the contract price of any subcontract 
under such contract, which the contractor is directed, 
pursuant to clause (3) of this subsection, to withhold 
from payments otherwise due the subcontractor and 
actually unpaid at the time the contractor receives 
such direction. 

The provision for the renegotiation of the con¬ 
tract price, in the discretion of the Secretary, (i) may 
fix the period or periods when or within which re¬ 
negotiation shall be had; and (ii) if in the opinion 
of the Secretary the provisions of the contract or 
subcontract are otherwise adequate to prevent exces¬ 
sive profits, may provide that renegotiation shall 
apply only to a portion of the contract or subcon¬ 
tract or shall not apply to performance during a 
specified period or periods and may also provide 
that the contract price in effect during any such 
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period or periods shall not be subject to renegotia¬ 
tion. 

(c)(1) Whenever, in the opinion of the Secretary 
of a Department, the profits realized or likely to be 
realized from any contract with such Department, or 
from any subcontract thereunder whether or not 
made by the contractor, may be excessive, the Secre¬ 
tary is authorized and directed to require the con¬ 
tractor or subcontractor to renegotiate the contract 
price. When the contractor or subcontractor holds 
two or more contracts or subcontracts the Secretary 
in his discretion, may renegotiate to eliminate ex¬ 
cessive profits on some or all of such contracts and 
subcontracts as a group without separately renego¬ 
tiating the contract price of each contract or sub¬ 
contract. 

(2) Upon renegotiation, the Secretary is author¬ 
ized and directed to eliminate any excessive profits 
under such contract or subcontract (i) by reductions 
in the contract price of the contract or subcontract, 
or by other revision in its terms; or (ii) by withhold¬ 
ing, from amounts otherwise due to the contractor or 
subcontractor, any amount of such excessive profits; 
or (iii) by directing a contractor to withhold for the 
account of the United States, from amounts otherwise 
due to the subcontractor, any amount of such exces¬ 
sive profits under the subcontract; or (iv) by recovery 
from the contractor or subcontractor, through re¬ 
payment, credit or suit, of any amount of such exces¬ 
sive profits actually paid to him; or (v) by any com¬ 
bination of these methods, as the Secretary deems 
desirable. The Secretary may bring actions on be¬ 
half of the United States in the appropriate courts of 
the United States to recover from such contractor or 
subcontractor, any amount of such excessive profits 
actually paid to him and not withheld or eliminated 
by some other method under this subsection. The 
surety under a contract or subcontract shall not be 
liable for the repayment of any excessive profits 
thereon. All money recovered by way of repayment 
or suit under this subsection shall be covered into the 
Treasury as miscellaneous receipts. 

(3) In determining the excessiveness of profits 
realized or likely to be realized from any contract or 
subcontract, the Secretary shall recognize the prop- 
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erly applicable exclusions and deductions of the char¬ 
acter which the contractor or subcontractor is al¬ 
lowed under Chapter 1 and Chapter 2E of the In¬ 
ternal Revenue Code. In determining the amount of 
any excessive profits to be eliminated hereunder the 
Secretary shall allow the contractor or subcontractor 
credit for Federal income and excess profits taxes as 
provided in section 3806 of the Internal Revenue 
Code. 

(4) Upon renegotiation pursuant to this section, 
the Secretary may make such final or other agree¬ 
ments with a contractor or subcontractor for the elim¬ 
ination of excessive profits and for the discharge of 
any liability for excessive profits under this section, 
as the Secretary deems desirable. Such agreements 
may cover such past and future period or periods, 
may apply to such contract or contracts of the con¬ 
tractor or subcontractor, and may contain such terms 
and conditions, as the Secretary deems advisable. 
Any such agreement shall be final and conclusive ac¬ 
cording to its terms; and except upon a showing of 
fraud or malfeasance or a wilful misrepresentation of 
a material fact, (i) such agreement shall not be re¬ 
opened as to the matters agreed upon, and shall not 
be modified by any officer, employee, or agent of the 
United States; and (ii) such agreement and any 
determination made in accordance therewith shall 
not be annulled, modified, set aside, or disregarded 
in any suit, action, or proceeding. 

(5) Any contractor or subcontractor who holds 
contracts or subcontracts, to which the provisions of 
this section are applicable, may file with the Secre¬ 
taries of all the Departments concerned statements 
of actual costs of production and such other financial 
statements for any prior fiscal year or years of such 
contractor or subcontractor, in such form and detail, 
as the Secretaries shall prescribe by joint regulation. 
Within one year after the filing of such statements, or 
within such shorter period as may be prescribed by 
such joint regulation, the Secretary of a Department 
may give the contractor or subcontractor written 
notice, in form and manner to be prescribed in such 
joint regulation, that the Secretary is of the opinion 
that the profits realized from some or all of such 
contracts or subcontracts may be excessive, and fixing 
a date and place for an initial conference to be held 
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within sixty days thereafter. If snch notice is not 
given and renegotiation commenced by the Secretary 
within snch sixty days the contractor or subcontrac¬ 
tor shall not thereafter be required to renegotiate to 
eliminate excessive profits realized from any such 
contract or subcontract during such fiscal year or 
years and any liabilities of the contractor or sub¬ 
contractor for excessive profits realized during such 
period shall be thereby discharged. 

(6) This subsection (c) shall be applicable to all 
contracts and subcontracts hereafter made and to all 
contracts and subcontracts heretofore made, whether 
or not such contracts or subcontracts contain a rene¬ 
gotiation or recapture clause, unless (i) final payment 
pursuant to such contract or subcontract was made 
prior to April 28, 1942, or (ii) the contract or sub¬ 
contract provides otherwise pursuant to subsection 
(b) or (i), or is exempted under subsection (i), of 
this section 403, or (iii) the aggregate sales bv the 
contractor or subcontractor, and by all persons under 
the control of or controlling or under common con¬ 
trol with the contractor or subcontractor, under con¬ 
tracts with the Departments and subcontracts there¬ 
under do not exceed, or in the opinion of the Secretary 
concerned, wdll not exceed, $100,000 for the fiscal year 
of such contractor or subcontractor. 

No renegotiation of the contract price pursuant to 
any provision therefor, or otherwise, shall be com¬ 
menced by the Secretary more than one year after the 
close of the fiscal year of the contractor or subcon¬ 
tractor within which completion or termination of the 
contract or subcontract, as determined by the Secre¬ 
tary, occurs. 

• • t i • 


(d) The amendments made by this section shall be 
effective as of April 28,1942. 

3. Section 1 of the Military Appropriation Act, 1944 
(Act of July 1, 1943, c. 185, 57 Stat. 347) provides in part: 

• • • ‘Provided further , That clauses (1) and (2) of 
subsection (a) of section 403 of the Sixth Supple¬ 
mental National Defense Appropriation Act, 1942, as 
amended, are amended to read as follows: 
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Sec. 403. (a) For the purposes of this section— 

1. The term “Department” means the War De¬ 
partment, the Navy Department, the Treasury De¬ 
partment, the Maritime Commission, Defense Plant 
Corporation, Metals Reserve Company, Defense Sup¬ 
plies Corporation, and Rubber Reserve Company, 
respectively. 

2. In the case of the Maritime Commission, the 
term “Secretary” means the Chairman of such 
Commission, and in the case of Defense Plant Cor¬ 
poration, Metals Reserve Company, Defense Supplies 
Corporation, and Rubber Reserve Company, the 
term “Secretary” means the board of directors of 
the appropriate corporation. 

Provided further, That section 403 of the Sixth Sup¬ 
plemental National Defense Appropriation Act, 1942, 
as amended, is further amended by adding at the end 
thereof the following subsection: 

(k) All the provisions of this section shall be con¬ 
strued to apply to Defense Plant Corporation, Metals 
Reserve Company, Defense Supplies Corporation, 
and Rubber Reserve Company. 

4. The Act of July 14,1943, c. 239, 57 Stat. 564, provides: 

The first sentence of section 403 (a) (5) of the Sixth 
Supplemental National Defense Appropriation Act, 
1942, as amended, is amended to read as follows: “The 
term ‘subcontract’ means (i) any purchase order or 
agreement to perform all or any part of the work, or 
to make or furnish any article, required for the per¬ 
formance of any other contract or subcontract or (ii) 
any contract or arrangement (other than a contract 
or arrangement between two contracting parties, one 
of which parties is found by the Secretary to be a 
bona fide executive officer, partner, or full-time em¬ 
ployee of the other contracting party), (A) any amount 
payable under which is contingent upon the procure¬ 
ment of a contract or contracts with a Department or 
of a subcontract or subcontracts thereunder, or de¬ 
termined with reference to the amount of such a con¬ 
tract or subcontract or such contracts or subcontracts, 
or (B) under which any part of the services performed 
or to be performed consists of the soliciting, attempt- 
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ing to procure, or procuring a contract or contracts 
with a Department or a subcontract or subcontracts 
thereunder: Provided, That nothing in this sentence 
shall be construed (1) to affect in any way the validity 
or construction of provisions in any contract with a 
Department or any subcontract thereunder, heretofore 
at any time or hereafter made, prohibiting the pay¬ 
ment of contingent fees or commissions; or (2) to re¬ 
strict in any way the authority of the Secretary to 
determine the nature or amount of selling expenses 
under subcontracts as defined in (ii) herein, as a proper 
element of the contract price or as a reimbursable item 
of cost, under a contract with a Department or a sub¬ 
contract thereunder.’ ’ 

• • • • • 

Sec. 5. The amendments made by this Act shall be 

effective as of April 28, 1942. 

5. Section 701 of the Revenue Act of 1943 (Act of 
February 25, 1944, c. 63, Title VII, 58 Stat. 21, 78) 
provides in part: 

Section 403 # • # 

(e) (1) Any contractor or subcontractor aggrieved 
by an order of the Board determining the amount of 
excessive profits received or accrued by such contractor 
or subcontractor may, within ninety days (not count¬ 
ing Sunday or a legal holiday in the District of Colum¬ 
bia as the last day) after the mailing of the notice of 
such order under subsection (c) (1), file a petition 
with the Tax Court of the United States for a rede¬ 
termination thereof. Upon such filing such court shall 
have exclusive jurisdiction, by order, to finally deter¬ 
mine the amount, if any, of such excessive profits re¬ 
ceived or accrued by the contractor or subcontractor, 
and such determination shall not be reviewed or re¬ 
determined by any court or agency. • # • 

• ••it 

(2) Any contractor or subcontractor (excluding a 
subcontractor described in subsection (a) (5) (B)) ag¬ 
grieved by a determination of the Secretary made 
prior to the date of the enactment of the Revenue Act 
of 1943, with respect to a fiscal year ending before 
July 1, 1943, as to the existence of excessive profits, 
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which is not embodied in an agreement with the con¬ 
tractor or subcontractor, may, within ninety days (not 
counting Sunday or a legal holiday in the District of 
Columbia as the last day) after the date of the enact¬ 
ment of the Revenue Act of 1943, file a petition with 
the Tax Court of the United States for a redetermina¬ 
tion thereof, and any such contractor or subcontractor 
aggrieved by a determination of the Secretary made 
on or after the date of the enactment of the Revenue 
Act of 1943, with respect to any such fiscal year, as to 
the existence of excessive profits, which is not embodied 
in an agreement with the contractor or subcontractor, 
may, within ninety days (not counting Sunday or a 
legal holiday in the District of Columbia as the last 
day) after the date of such determination, file a peti¬ 
tion with the Tax Court of the United States for a 
redetermination thereof. Upon such filing such court 
shall have the same jurisdiction, powers, and duties, 
and the proceeding shall be subject to the same provi¬ 
sions, as in the case of a petition filed with the court 
under paragraph (1), except that the amendments 
made to this section by the Revenue Act of 1943 which 
are not made applicable as of April 28, 1942, or to 
fiscal years ending before July 1, 1943, shall not apply. 
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